


TT rng eer 


~ 


ee LO ne 


ate Wore ae 


—_  =—_— 





41196 


Wisconsin Law Review 


Volume II OCTOBER, 1922 Number 1 








WATERED STOCK AND BLUE SKY LEGISLATION 


‘*Watered Stock’’ and ‘‘Blue Sky Corporations’’ are the popular 
terms now current in America to describe speculative corporate 
associations. The free elements, water and air, graphically indicate 
the lack of value behind the stock of many corporations. The cur- 
rency of the terms also shows the widespread prevalence of stock 
jobbing and speculation. 

The promoting and organizing of corporations for the primary 
purpose of selling the stock to the public has become an industry in 
itseif. The field of trade or manufacturing provided for in the ar- 
ticles or charter of the corporation concern the promoter only as it 
may affect the sale of stock. Some of these corporations, by extraor- 
dinary luck or opportunity succeed, but the vast majority end in 
failure, and as they never had any real assets, the result is a total 
loss to creditors, and investors in the stock. 

The chief victims of these rash adventures are the small, inex- 
perienced investors, who long for large returns and lend eager and 
credulous ears to the golden promises of the unscrupulous salesmen. 
The amount lost each year in fraudulent stock transactions must be 
very large, how large it is impossible to say ; in all probability, how- 
ever, it does not nearly equal the losses sustained in perfectly legiti- 
mate business enterprises each year. Whatever the sum total may 
be the results are oftentimes tragic for the individual entrapped. 

Fraudulent enterprises of this character are a heavy drag on legit- 
imate business. The denunciation of corporations in the press 
and on the platform; the widespread belief that all business, par- 
ticularly if it be on a large scale, and owned by corporations, is 
dishonestly conducted, is largely due to reaction caused by these 
fraudulent enterprises. 

This is particularly unfortunate since it brings under public sus- 
picion the most effective medium yet devised for the consolidation 
of capital for large business enterprises, and which enables the 
business man by sharing his ventures with others, to raise the 
means necessary without resorting to loans. 








2 WISCONSIN LAW REVIEW 


Without the corporation, or something similar to it, modern 
business could not be carried on. The refusal of the corporate form 
to all business enterprises except public service companies has been 
suggested as the only means of doing away with the evils of stock 
jobbing. Such a proposal assumes that the evil is the inevitable con- 
comitant of the corporate form, and so gigantic as to warrant the 
destruction of a form of association indispensable to modern busi- 
ness. 

The modern methods of business organization and finance have 
no doubt enormously increased the opportunities of unscrupulous 
men to perpetrate fraud. The evil itself is not new to the law, and 
courts and parliaments were stuggling with the problem long be- 
fore the corporation as a form of business organization was resorted 
to. 

In considering legislation aimed at this evil, it is desirable to 
have in mind the protection which the common law gave to the 
individual against fraud and misrepresentation, and how the prob- 
lem of protection has been affected by associated business action 
through the partnership, joint stock company, and the corporation. 

It is the natural desire of everyone to increase his fortune, and 
to buy and sell on the most favorable terms. The function of law 
is to draw the line between what is and what is not legitimate in at- 
taining that end. The legal standard for transactions is not a 
moral, but a practical one. It has always been recognized that the 
seller of goods may be optimistic concerning the value of the things 
he sells. He may praise and puff his wares to his heart’s content, 
but he must not directly or by implication misstate facts that are 
material to the transaction. The wholesome maxim Caveat Emptor 
applies to the purchaser, and if the statements of the seller are pal- 
pably false or the inspection of the subject matter of the sale makes 
the falsity obvious, the purchaser cannot complain of the bargain. 
The only limitations on this robust doctrine are the cases where 
the buyer and seller stand in a fiduciary or confidential relation to 
each other and would in consequence be off guard. The remedy of 
the buyer when overreached illegally was either a rescission of the 
sale or an action on the case for deceit. 

When men began to join their resources in common business en- 
terprises the only form of association open to them was the partner- 
ship. Where the contribution to the partnership fund was property 
rather than money, the partner was tempted to make an overvalua- 
tion not merely from the motive which tempted the individual 
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trader, but for the additional reason that the share of the profits 
from the partnership venture would depend on the value of his con- 
tribution to the partnership fund. The fiduciary character of the 
partnership relation operated to check fraudulent conduct in the 
seller, since a failure to make a frank disclosure of matters affecting 
the value of his contribution would justify a rescission of the part- 
nership agreement at the pleasure of his co-partners.' A still further 
check of a practical character lay in the non-transferable character 
of the partner’s interest, since if he could not sell it, one of the most 
impelling motives for inflation was lacking. 

With the development of the joint stock company the temptation 
to inflation was increased enormously. The joint stock company 
was really a huge partnership with the delectus personarum elimi- 
nated ; the interests were divided into shares that were freely trans- 
ferable. Although the unlimited liability of the partnership re- 
mained, the flexibility of transfer of interest afforded a new oppor- 
tunity for speculation and manipulation that was eagerly seized 
upon. The initial success of the South Sea Company aroused general 
emulation, and companies were organized and stock sold to further 
all sorts of chimerical projects. England indulged in an orgy of 
speculation. The inevitable crash of the ‘‘South Sea Bubble,’’ with 
the attendant ruin, led to a strong revulsion of feeling against stock 
speculation. In 1719 Parliament passed the so-called Bubble Act? 
in an attempt to suppress joint-stock companies entirely, but such 
action ran so counter to business convenience that the statute was 
practically a dead letter until its repeal in 1825. In that same year 
an act was passed empowering the crown to grant charters with un- 
limited personal liability for the members.* This was followed by 
a succession of acts, culminating in the Companies act of 1908,* 
which provides for the organization not only of joint-stock com- 
panies with unlimited liability, but also for the Limited Companies, 
the English equivalent of our business corporation. 

In the United States, business association has passed from part- 
nership to corporation without going through the intermediate stage 
of the joint-stock company. The joint stock form of organization is 
provided for in the laws of a number of states. Even without legis- 
lative sanction, the organization of partnerships with transferable 





1Mechem’s PRINCIPLES OF PARTNERSHIP, 373; Lindley on PARTNERSHIP, v. 2, 482; 
U. P. A., Sec. 39. 

76 Geo. I, c. 18. 

Lindley on COMPANIES, 6th ed., 5. 

*8 Ed. VII, c. 69. 
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shares, similar to the original English joint stock companies, is pos- 
sible. This historical difference in the development of business as- 
sociations in the two great common law countries is easily accounted 
for; in England, it was difficult to obtain a sanction, legislation 
was necessary, and this was slow and expensive; business followed 
the line of least resistance, and developed through the joint stock 
company. In the United States, on the other hand, it was always 
comparatively easy to obtain legislative charters for all sorts of 
projects, and at the time of our great industrial expansion the 
statutes of most states contained general incorporation laws under 
which a corporation could be easily and cheaply organized. The 
feature of limited liability, always attractive, was doubly so in a 
new expanding country with many enterprises on foot that were 
of necessity highly speculative. 

To the economist, the outstanding feature of the corporate form 
of association is the facility it affords for bringing together in one 
fund the resources of many, thus making possible the carrying out 
of enterprises on a scale impossible alike to the individual and the 
partnership. To the investor, the most attractive feature is the 
limited liability, making possible the sharing in large enterprises 
with the hope of great gain without the risk of losing more than 
the investment. 

Before the advent of the corporation men might well hesitate to 
invest their money in enterprises with which they were not famil- 
iar, and the management of which they did not control, since fail- 
ure meant the loss not merely of the investment, but of their entire 
fortune, and even their liberty under the then drastic laws against 
debtors. 

Before the corporate form of association was possible, men were 
constantly trying to share in the profits of partnership enterprises 
without the liability. The common method was to loan money to 
the partnership under an agreement to share in the profits in lieu 
of interest or in addition to interest. These attempts were frowned 
upon by the courts. In the well known case of Waugh Carver® the 
court held, following the dictum in Grace and Smith*, that a shar- 
ing in profits regardless of other factors made the person so shar- 
ing a partner as to third persons. In 1860 this doctrine was dis- 
credited and in effect overruled by the House of Lords,’ the court 





52 H BI. 235. (1793.) 
*2 Wm. BI. 998 (1775.) 
™0oz v. Hickman, 8 H. of L. Cas. 268. 
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saying that. while sharing in the profits was strong evidence of part- 
nership, it did not, as a matter of law, create that relationship. The 
uniform partnership act*® now in force in this state is to the same 
effect. It is therefore possible for a person to loan money to a part- 
nership for a share of the profits. The limited partnership acts 
were passed largely to accomplish a similar purpose. 

The nineteenth century witnessed the great mechanical inven- 
tions and the development of the factory system, making possible 
large scale production and speedy distribution to the ends of the 
earth. These factors presented opportunities for business expansion 
on a scale hitherto unknown. The joint stock company in a degree, 
and the corporation in full measure furnished the legal machinery 
through which the capital of thousands was focused for great enter- 
prises. Corporate stock offered not merely an investment, but an 
outlet for the speculative spirit, always rife in a new country, and 
particularly characteristic of American business. To the specula- 
tive spirit in America is probably due the extraordinary rapid de- 
velopment of the United States from a wilderness to the great in- 
dustrial nation we know today. 

Whether this amazing growth has been for our best interests as 
a democracy is beside the point. It has occurred, and now in the 
twentieth century we are having some disagreeable experiences that 
might or might not have occurred if we had pursued the more de- 
liberate and cautious development of our forefathers. 

The ‘‘stop, look, and listen’’ signals of unlimited liability, and 
the bitter consequences of failure, which deterred them from specu- 
lative ventures have been removed, and the signal we have set is 
‘*full speed ahead.’’ 

The modern corporation has produced in full flower, the promoter 
regarded by the public as the villain in the piece. In reality, 
while he does play that role all too frequently, his function is legit- 
imate and indeed essential. His is the plan and foresight by which 
new enterprises are set on foot. It may be a new venture to develop 
a mine, or exploit a patent, or merely a reorganization or consoli- 
dation plan, through which enterprises already on foot are changed 
from languishing or failing affairs into profitable undertakings. 

The promoter as a rule attends to the initial organization, makes 





1724 M-4, subsec. 4: “The receipt by a person of a share of the profits of a business 
is prima facie evidence that he is a partner in the business, but no such inference shall 
be drawn if such profits were received in payment; (inter alia) as interest on a loan, 
though the amount of payment vary with the profits of the business.” 
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the contracts where property is to be turned in for stock, and fre- 
quently by purchase or option controls the property essential to the 
new enterprise. The courts have had some difficulty in dealing 
with him, due to the uncertainty as to his exact status. As most 
of his activities antedate the corporate existence he obviously can- 
not be an agent of the corporation since, under the settled rule in 
agency, a person cannot be the agent of a non-existing principal.° 

It is settled law that the promoter stands in a fiduciary relation 
to the corporation he promotes. The law requires the utmost frank- 
ness in his dealings with those who are to be members of the cor- 
poration, a frankness analogous to that required of a trustee in 
dealing with the cestui que trust with respect to trust property. 

His fiduciary duty begins as soon as he takes any steps in the 
process of promoting and organizing the corporation. Thus if he 
owns property and later decides to organize a corporation to pur- 
chase it, he may without disclosing the fact put in the property 
at a price that will yield him a profit,’° provided he does not repre- 
sent to the subscribers te the stock that they are coming in ‘‘on the 
ground floor.’"* If he acquires the property with the intention of 
organizing a corporation to purchase it, he must account to the 
corporation for the profits he has failed to diclose.** 

What remedies are open to the investor who has purchased or 
agreed to purchase stock in a corporation, and then discovers that 
the promoter has sold property to the corporation under circum- 
stances indicating a breach of fiduciary duty? 

If he has purchased the stock or contracted to purchase it as the 
result of false representations as to the value of the property, an 
action for deceit will lie against the promoter for damages ;%* 
whether or not he can rescind the subscriptions depends on his abil- 
ity to bring the fraud home to the corporation. If the corporate 
officers knew of the representations by the promoter, the contract 
could be rescinded ;** or if the sale was made by an agent of the 





*Bufington v. Bardon, 80 Wis. 635. 

Milwaukee Cold Storage Oo. v. Dexter, 99 Wis. 214. 

UPittsburg Mining Co. v. Spooner, 74 Wis. 307; Fountain Spring Park Co. v. Roberts, 
92 Wis. 345; First Avenue Land Oo. v. Hildebrand, 103 Wis. 530; Hebgin v. Koefler, 97 
Wis. 313; Limited Investment Oo. v. Glendale Investment Oo., 99 Wis. 54. 

22See cases in note 11, supra. 

“Franey v. Wauwautosa Park Oo. 99 Wis. 40; Franey v. Warner, 96 Wis. 222. 

“Denis v. Nu-Way Puncture Oure Co. 170 Wis. 333; Thompson v. Universal Mortgage 
Co., 164 Wis. 44; Heckendorn v. Romadka, 188 Wis. 416; Franey v. Warner, 96 Wis. 
222. 
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corporation rescission is also possible, but the promoter is not the 
agent of the corporation and the agency rule does not apply.*® 

The corporation has been wronged in the above transaction by 
virtue of the breach of the promoter’s fiduciary duty. If the cor- 
poration refuses to proceed the stockholder may proceed on behalf 
of the corporation against the promoter.** The proceeds of any 
judgment go to swell the corporate funds, and the stockholder 
bringing the suit only benefits indirectly. By taking this action 
the stockholder is no longer in a position to claim rescission of his 
subscription.*” 

In the more common case where the stock has been issued to the 
promoter or to other subscribers, either at a price less than the par 
value, or in exchange for property or labor which had been fraudu- 
lently overvalued, can the complaining stockholder have relief in 
any form? If the stock has been taken by the purchaser in reliance 
on false statements by the promoter or the corporate agents, the 
same relief is open to the purchasers as in the previous case.** 

It is assumed that no representations have been made to the 
complaining stockholder touching the watered stock, thus eliminat- 
ing any question as to the right of rescission or action for deceit. 
If the complaining stockholder cannot object, the result puts him 
in an unequal position as respects those stockholders who have ob- 
tained their stock through fraud, but ‘‘every share in a corporation 
is equal to every other share, unless otherwise provided in the 
charter, hence no special privilege or advantage can be given to any 
member, for every discrimination in favor of a particular member 
must be made at the expense of the others.’”® Accordingly, while 
he cannot recover personally either at law or in equity he may 
maintain an action in equity in behalf of himself and other stock- 
holders in which the offending parties and the corporation are de- 
fendants, and if successful in establishing his case, compel the pay- 
ment of the difference between the amount paid, or the true value 
of the property or services exchanged and the par value of the 
stock.”° There is some question as to whether the right pursued is a 
corporate right, or a right strictly of the stockholders to compel 





Franey v. Warner (supra.) 

%Elmergreen v. Weimar, 138 Wis. 112. 
"Franey v. Wauwautosa Park Co. 99 Wis. 40. 
See cases in notes 13-14-15. 


*Morawetz on CORPORATIONS, 2nd Ed. Sec. 305. 
Downie v. White, 12 Wis. 195; Brahm v. M. OC. Gehl Co., 146 Wis. 238; Brahm v. M. 
C. Gehl Oo., 1382 Wis. 674. 
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equality of contribution, a distinction that would raise a question 
in pleading. The Wisconsin Supreme Court has apparently treat- 
ed the wrong as one to the corporation, and requires the complain- 
ing stockholder to show in his complaint that he has made a bona 
fide attempt to induce the corporation to bring suit, or that such an 
attempt would be useless.** 

Assuming that there is no concealment in the transaction and 
stock is either sold for less than par or exchanged for over-valued 
property, can the complaining stockholder have relief in a repre- 
sentation suit? The same inequality between stockholders exists, 
as in cases where fraud or concealment was practiced on the cor- 
poration. If the injury is to be regarded as an injury to the cor- 
poration, would it be possible for the corporation to ignore the con- 
tract actually made, and compel the stockholder to pay in full, 
notwithstanding its agreement with him to the contrary? [f we 
are to apply the rule applicable to contracts between individuals 
the answer must be in the negative. The courts are not in accord 
on the proposition, and the answer is complicated by statutory pro- 
visions and interpretation. The English courts have held that such 
a contract is void and no action of any sort will lie between the 
parties.”* 

The statutes of Wisconsin™ forbid the issue of stock except in 
consideration of money, or labor or property estimated at its true 
money value, and provide that all stock issued contrary to these 
provisions is void. The court in applying the statute does not 
adopt the English view, but holds that while the stock is void in the 
hands of the subscriber** and even when held by an innocent pur- 
chaser from the subscriber,”> yet the transaction may be validated 
by subsequent payment and without a reissue of the stock ;*° fur- 
thermore, the corporation, through direct suit or a representative 
proceeding by stockholders or creditors can compel payment by the 
stockholder regardless of his contract.”” In so holding the Supreme 





“Brahm vy. M. O. Gehl Oo., 1382 Wis. 674; Doud v. Wis. P. @€ 8. Ry., 65 Wis. 108; 
Elmergreen vy. Weimar, 138 Wis. 112; Ounningham v. Wechselberg, 105 Wis. 359; 
Donnelly v. Sampson 135 Wis. 368. 

2In re Baglan Hall Colliery Oo., L. R. 5 Ch. App. 346. 

% Wis. St., Sec. 1753. 

*Olarke v. Lincoln Lumber Co., 59 Wis. 655; Pozorski v. Gold Range Commonwealth 
Corporation, 142 Wis. 595. 

First Avenue Land Co. v. Parker, 111 Wis. 1. 

*Haynes v. Kenosha Electric Ry. Co., 139 Wis. 227; Whitewater Tile d P. B. Mfg. 
Co. v. Baker, 142 Wis. 420. 

"Oases supra. Whitehall v. Jacobse, 75 Wis. 474; Gogebic Iron Co. v. Iron Chief Min- 
ing Co., 78 Wis. 427. 
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Court has taken a position not required by Sec. 1753 of the statutes, 
and has imposed an absolute liability on the subscriber at the suit 
of the corporation or its representatives at variance with the rules 
in force in similar situations where a corporation is not involved. 
This view, accepted by most courts, is really a rule of policy. As 
a measure of protection to the other stockholders and the creditors, 
the holder of stock is compelled to keep it and pay for it regardless 
of any contract he may have made with the corporation. It would 
seem to be immaterial whether the stock has been actually issued or 
merely contracted for. 

When a representative suit in vindication of a corporate right is 
planned there arises a question of some difficulty on which the 
courts are not in agreement. The first question relates to the 
wrong itself. Is it a wrong at all where all persons interested in 
the corporation at the time the transaction complained of took 
place, were parties to the transaction? In the recent case of the Old 
Dominion Copper and Smelting Co. v. Lewisjohn,”* the Supreme 
Court of the United States held in a suit brought by the corpora- 
tion to rescind the sale of mining property sold to it by a syndicate, 
that the corporation had not been wronged,—‘‘at the time of the 
sale to the plaintiff there was no wrong done to anyone. Bigelow, 
Lewisjohn and their syndicate were on both sides of the bargain, 
and they might issue to themselves as much stock in their corpora- 
tion as they liked in exchange for their conveyance of land.’’ The 
principle is adopted that there can be no corporate injury where 
all the stockholders at the time of the act complained of were par- 
ties to that act. 


The Supreme Court of Massachusetts” in a case arising out of 
the same transaction, where the suit was to recover the profits 
made by one of the promoters, allowed a recovery, the court say- 
ing, in answer to the argument that all the parties interested in 
the corporation were parties to the act complained of: ‘‘There is 
a liability of the promoter to the corporation when further original 
subseribers to the capital stock contemplated as an essential part 
of the scheme of promotion come in after the transaction com- 
plained of, even though that transaction is known to all the then 
stockholders, that is to say, to the promoters and their representa- 
tives.’’ 





210 U. S. 206; s. c. 28 Sup. Ot. Rep’r 634. 
Old Dominion Copper ete Co. v. Bigelow, 203 Mass. 159; s. c. 89 N. E. 193. 
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The Supreme Court of Wisconsin, in the Pittsburg Mining Com- 
pany v. Spooner,*® adopts the same rule as the Massachusetts court. 
It cites with approval the English case of In re British Seamless 
Paper Box Co." in which the court draws the line between the so- 
called close corporation, where the stock is not offered to the pub- 
lic, as where a partnership is reorganized into a corporation and 
shares are distributed to the partners in proportion to their inter- 
ests, and cases where a very large public offering of stock is con- 
templated, as in the Old Dominion ease, holding the promoters not 
liable in the first case, but liable in the second. This view is much 
to be preferred to that of the United States Supreme Court, since 
it sharply curtails the fraudulent activities of promoters and pro- 
tects the investing public. 

A further question is presented in this connection, involving the 
manner and time at which the complaining stockholder acquired 
his stock. At first sight this would seem to be immaterial; since 
the stockholder is suing to vindicate a corporate right, the ques- 
tion of how and when he became a stockholder is of no consequence, 
unless he is acting collusively. Such seems to be the general view,*” 
although the question has been confused somewhat by the federal 
equity rules, which require a showing that plaintiff either owned 
the stock at the time of the injury, or it came to him by devolu- 
tion of law. The purpose of this rule, as announced by the court, 
is to protect the jurisdiction of the court against collusive actions.* 
Some state courts have accepted it as a fundamental rule of equi- 
table relief.** 

What is the attitude of the Wisconsin Supreme Court on the 
question of corporate wrong, when all the stockholders at the time 
are implicated? In Pittsburg Mining Co. v. Spooner,*® the case 
most nearly involving the question, the court drew inferences of 
fact that made it unnecessary to decide the question, although 
the language of the opinion strongly commits the court to the 
doctrine that the presence or absence of an innocent stockholder 
in the organization at the time of the wrong complained of is im- 
material, if the purpose of the scheme was to sell stock to the pub- 





%74 Wis. 307. 

™L,, R. 17, Ch. D. 467. 

Forrest v. Manchester S. d L. R. Oo., 4 De G. F. & J. 126; Pollitz v. Gould, 202 
N. Y. 11; Parsons v. Joseph, 92 Ala. 403. 

*Dodge v. Woolsey, 18 How. 331; Hawes v. Oakland, 104 U. S. 450; Venner v. Great 
Northern Ry., 153 Fed. 408. 

“Home Fire Insurance Oo. v. Barber, 67 Neb. 644; 8S. O. 93 N. W. 1024. 

*Note 30 supra. 
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lic. On principle, it is hard to escape that conclusion, which is 
more in accord with the accepted theory of corporate personality. 

It may be suggested that the courts taking the opposite view 
were influenced by the feeling that to give relief would, in effect, 
be adjusting equities between wrong doers. All the former stock- 
holders were concerned, and it may be that the present action, 
under cover of an innocent transferee, is merely an attempt of 
wrong doers to escape the consequences of their wrong through 
the medium of the court. 

The complaining stockholder having established his right to a 
standing in court, either in his own person, or in a representative 
capacity, is confronted with further difficulties, owing to the 
universal practice of permitting the exchange of services and prop- 
erty for stock. If the plaintiff seeks to make out a case of over- 
valuation where the defendant has exchanged property for stock, 
his difficulties will depend on the character of the property ex- 
changed, and also upon the particular wording of the statutes, gov- 
erning stock issues. 

The statutes variously provide that stock may be paid for in 
money, property, or services estimated at ‘‘their true value,’’ 
‘actual value,’’ ‘‘market value,’’ or a ‘‘ value made in good faith.”’’ 
The Wisconsin form,** common to many states, provides: ‘‘No cor- 
poration shall issue stock, ete.—except for money or labor or prop- 
erty estimated at its true value.’’ The courts are not called upon 
to make an initial valuation for the purpose of allowing a stock 
issue. The act has been done, and the only question is, have the 
defendants made a valuation that is a fraud on the corporation. If 
the property turned in has a market value, the difference between 
its value and the par value of the stock need not be large in order 
to justify the inference of fraud. The courts do not take the cost 
of the property to the stockholders as conclusive of value, except 
where the property was acquired while the purchaser was a fidu- 
ciary of the corporation, as in the case of promoters. 

In a leading New York case,** the stockholder had built private 
water works which he sold to the company for stocks and bonds. 
On the question of overvaluation, the court held that in addition 
to the money actually expended for labor and materials, the seller 
could also have the advantage of bargains made in purchase of 
materials, interest on money invested, payment for his services in 





*Wis. St. Sec. 1753. 
"Gamble v. Queens County Water Oo., 123 N. Y. 91. 
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supervising the work, and a fair profit, calculated with reference 
to the nature and risks of the work, and coneluded that $111,000 
in bonds and stock was not so large a price as to indicate fraudu- 
lent overvaluation, although the evidence showed that the plant, 
on the calculation above indicated, cost $85,000. 

Where the property exchanged is a mine, a patent, or a going 
business, the value is largely a matter of opinion, and there may 
be a very wide range of honest opinion. It has been asserted that 
in the case of mines, fraud cannot be inferred from evidence of 
value, since it is a matter of common knowledge that the par value 
of mining stock does not bear and is not supposed to bear any re- 
lation to the value of the property actually turned in.** 

The Wisconsin rule* follows the rule laid down by the Supreme 
Court of the United States in Coit v. The Amalgamating Co.,*° in 
which the court says ‘‘a gross and obvious overvaluation would 
be strong evidence of fraud.’’ The majority of the cases would 
state the rule more strongly and hold that in the absence of special 
circumstances, a gross, or obvious, or intentional overvaluation 
will as a matter of law constitute fraud.** 

An examination of the cases dealing with overvaluation shows 
that whether the court is applying ‘‘the good faith rule,’’ ‘‘the 
market value rule,’’ or ‘‘the actual value rule,’’ the question is at 
bottom the same,—is the disparity between the value of the prop- 
erty turned in and the par value of the stock issued so great as to 
justify the conclusion that the transaction was a fraud on the cor- 
poration ?4? 

The obvious relief from this situation would be to compel all 
stock to be paid for in cash. The early English acts provided for 
payment in money or money’s worth, but the courts construed the 
statute as permitting payment in property, saying that any bona 
fide transaction that would support the plea of payment, if the 
company sued the subscriber for calls, will satisfy the statute.** 








Jn re South Mountain Mining Co., 5 Fed. 403. 

*Whitehall v. Jacobs, 75 Wis. 474; Gogebic Iron Oo. v. Iron Ohief Mining Co., 78 
Wis. 427. 

#119 U. S. 343; Upton v. Tribelcock, 91 U. S. 47; Sanger v. Upton, 91 U. 8. 60. 

“\Hastings Malting Co. v. Iron Range Brewing Co., 65 Minn. 28; Elyton Land Qo. v. 
Birmingham W. @ E. Oo. 92 Ala. 407; Boynton v. Andrews, 63 N. Y., 93. 

“For a discussion of the various rules see: Weatherbee v. Baker, 35 N. J. Eq. 501; 
National Tube Worke v. Gilfillen, 124 N. Y. 302; Van Oleve v. Berkey, 143 Mo. 109; 
Altenberg v. Grant, 85 Fed. 345; Dailey v. Foster, 134 Pac. 206; Grant v. BE. d W. Ry. 
Oo., 54 Fed. 569; Herron Co. v. Shaw, 133 Pac. 488; Railway Co. v. Dow, 120 U. 8. 
287; Lake St. Land Co. v. Zeigler, 99 Fed. 114. 

“Spargo’s Case, L. R. 8 Ch. App. 407; Larocque v. Beauchemin, 1897 A. C. 358. 
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This review of the decisions makes it clear that the position of 
the investor is one of peril. If he is induced to purchase through 
false representations, he may sue the defrauding person for dam- 
ages, or he may have a rescission of the sale. But if the stock is 
purchased from the corporation and no false representations are 
made by its agents, rescission is not possible, although the promoter 
has made false representations. The only relief in that event is 
a representative suit on behalf of the corporation to undo transac- 
tions that are in fraud of the corporation, or to compel wrong doers 
to account for their illegal gains. In the case of illegal overvalua- 
tion, the practical difficulties of proof preclude recovery except in 
the most flagrant cases. 

The common law and equitable remedies against fraud are his 
only resource, and he stands on the same footing as the individual 
trader except that the possibility for relief has been increased 
through an extension of the doctrine of constructive fraud, and 
judicial legislation with respect to stockholders’ liability. 

Is there need of legislation for the protection of the investor? 
The evils of stock jobbing and manipulation cannot be exaggerated ; 
the demand for further protection of the investor is insistent, and 
has resulted in widespread legislation of varying character. In the 
second part of this article it is proposed to discuss this legislation, 
particularly the series of statutes now in force in thirty-seven 
states which are popularly known as Blue Sky Laws. To show 
the widespread interest in this problem, a short list of references 
is added.** 

H. 8. RicHarps. 


(To be Concluded) 








“The Capitalization of a Corporation,” 30 Nat. Oorp. Rep’r, 823, 861; “Stock 
Watering” (W. Z. Ripley), 26 Pol. Sci. Jour., Mar. 1911; “Minnesota Blue Sky Law,” 
8 Minn. L. Review, 149; “The Issue of Capital Stock for Property,” 15 Yale L. Jour., 
111; “The Capital of a Corporation,” 22 Har. L. Rev., 319; “Outcry Against Watered 
Stock,” 2 Moody’s Mag., 51; “Corporate Finance in Law,” Vol. 23, N. Y. Bar Asa’n. 
Rep., 309; “Financing a New Corporation,” 5 IU. Law Rev., 70; “Report of Commis- 
sion of Board of Trade” (English), Parliamentary Papers No. 7779; “Capital Stock 
Payment in Labor or Property,” 32 Am. L. Rev., 604; “Regulating the Issue of Stocks 
and Bonds,” 3 Am. Pol. Sci. Rev., 568; “Kansas Blue Sky Law,” 75 Central L. Jour., 
22; “Blue Sky Legislation,” 7 Am. Pol. Sci. Rev., 230; “State Regulation of the Sale 
of Stock,” 27 Har. L. Rev., 741; “Study of the Functions of the Va. Corp. Comm’n,” 5 
Va. L. Reg. (n. s.) 737. 








PERPETUITIES UNDER THE WISCONSIN STATUTES 


The development, at common law, of restrictions upon the period 
within which future estates might be limited is of comparatively 
modern origin. The objectionable character of uncertain future 
interests was felt by the early judges; but prior to the passage, in 
1536, of the Statute of Uses,’ unvested future legal interests could 
readily be destroyed. The statutory attempt, which was expressed 
by the Statute De Donis,? to make it possible to limit property in 
fee tail and to make such interests in tail unbarrable as against the 
heirs of the body of the tenant in tail, was not looked on with favor ; 
and in the fifteenth century, its evasion was made possible by the 
judicial invention of the form of conveyance known as the common 
recovery,® so that for all practical purposes the owner of an estate 
tail became as much the master of the property held by him in tail 
as if such property were held in fee simple. Contingent remainders 
at common law, were destructible by the owner of the prior estate; 
and the destructible character of such remainders was not affected, 
after the Statute of Uses, by limiting such remainders by way of 
use.* By reason of the destructible character of these contingent 
future legal interests, the need for further restriction upon them 
was probably not felt in the early law, and to this should no doubt 
be ascribed the fact that, although the law of property and the rules 
of law relating to estates therein is of ancient origin, the Rule 
against Perpetuities, in its modern form, did not appear until many 
centuries after the law of property had become fairly crystallized. 

The common law system of property, and the common law restric- 
tions upon the creation of future interests were materially affected 
by the Statute of Uses, passed in 1535, and the Statute of Wills,® 
passed in 1540. The executory future limitations known as spring- 
ing and shifting uses, and executory devises, now came into exist- 
ence. It was not at first supposed that these newly created condi- 
tional limitations were any less destructible than were contingent 
remainders. But in the celebrated case of Pells v. Brown,® the 





18t. 27 Hen. VIII. O. 10. 

*St. 13 Edw. I. 0.1. The Statute known as the Statute De Donis was passed in 1285. 
*Taltarum’s Case, Y. B. 12 Edw. IV, 19. 

*Chudleigh’s Case, 1 Coke, 120 A, 76 Eng. Reprint 270. 

*St. 832 Hen. VIII. O. 1. 

*Cro. Jac. 590. 
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Court of King’s Bench in the year 1620 decided that executory de- 
vises were indestructible.’ In that case, a testator being seized of 
land in fee, devised the said land to Thomas, his second son, with a 
proviso that if Thomas died without issue, living William his brother 
then, William, his brother, should have those lands, to him and to his 
heirs and assigns forever. After the death of the testator Thomas 
entered, and suffered a common recovery to the use of himself and 
his heirs, and the question in the case was whether the devisee of 
Thomas had a good title as against William. The court held that 
Thomas, by the original devise, took the estate in fee, subject to the 
limitation over to William, and that this limitation over, was unob- 
jectionable, although it was a limitation of fee upon fee; and that 
although William had only a possibility to have a fee, effective upon 
the taking place of the event which was to control the limitation 
over, nevertheless, the recovery did not bar William. 

Counsel for the devisee of Thomas argued that the act of Thomas 
in suffering the recovery should bar William, ‘‘for he had but a 
possibility to have a fee, and quasi a contingent estate, which is de- 
stroyed by this recovery before it came in esse; for otherwise it 
would be a mischievous kind of perpetuity, which could not by any 
means be destroyed.’’ But the court ruled: 


If such recovery should be allowed, then if a man should devise, 
that his heir should make such a payment to his younger sons or to 
his executors, otherwise the land should be to them; if the heir by 
recovery might avoid it, it would be very mischievous, and might frus- 
trate all devises; and there is no such mischief that it should maintain 
perpetuities, for it is but in a particular case, and upon a mere con- 
tingency, which peradventure never may happen, and may be avoided 
by joining him in the recovery who hath such a contingency; and, on 
the other part, it would be far more, and a greater mischief, that all 
executory devises should by such means be destroyed. 


The decision in the case of Pells v. Brown made necessary some 
limitation upon the whims of persons creating estates, unless the 
courts were willing to permit the tying up of property indefinitely. 
Whether limits were to be imposed and, if so, what the limits were 
to be, was long uncertain. It was over 200 years before the Rule 
against Perpetuities became finally crystallized in England, in its 
present form. In the Duke of Norfolk’s case,* decided in 1682, the 
first case where the Rule against Perpetuities begins to appear in 





TFor further discussion of the doctrine that an executory devise after a fee simple is 
indestructible, see Gray, RULE AGAINST PERPETUITIES, Sections 142 to 147, 159. 
*3 Ch. Cas. 1, 22 Eng. Reprint 931, 2 Swanst. 454, 86 Eng. Reprint 690. 
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its modern form, the Lord Chancellor, Lord Nottingham, in a cele- 
brated opinion, remarked : 


A perpetuity is the settlement of an estate or an interest in tail, 
with such remainders expectant upon it, as are in no sort in the power 
of the tenant in tail in possession, to dock by any recovery or assign- 
ment, but such remainders must continue as perpetual clogs upon the 
estate; such do fight against God, for they pretend to such a stability 
in human affairs, as the nature of them admits not of, and they are 
against the reason and the policy of the law, and therefore not to be 
endured. 

But on the other side, future interests, springing trusts, or trusts 
executory, remainders that are to emerge and arise upon contingencies, 
are quite out of the rules and reasons of perpetuities, nay, out of the 
reason upon which the policy of the law is founded in those cases, 
especially, if they be not of remote or long consideration; but such as 
by a natural and easy interpretation will speedily wear out, and so 
things come to their right channel again. 


And elsewhere, on re-argument of the same case, the same judge, 
speaking of the limitations which should be imposed on future 
estates, said : 

But what time? and where are the bounds of that contingency? you 
may limit, it seems, upon a contingency to happen in a life; what if it 
be limited, if such a one die without issue within twenty-one years, or 
one hundred years, or while Westminster-Hall stands? where will you 
stop if you do not stop here? I will tell you where I will stop: I will 
stop wherever any visible inconvenience doth appear; for the just 
bounds of a fee simple upon a fee simple are not yet determined, but 
the first inconvenience that ariseth upon it will regulate it. 


In the Duke of Norfolk’s case, it was decided that a contingent 
future limitation which must necessarily vest within a period of 
lives in being, was good. The Lord Chancellor left open the ques- 
tion of what future extensions he would be willing to make to this 
principle. 

In Lloyd v. Carew,® the House of Lords, in 1697, decided that 
where the vesting of a contingent estate was postponed for a period 
of lives in being plus twelve months, the limitation was not too re- 
mote. 

Some years prior to the decision in Lloyd v. Carew, the English 
Court of Chancery, in 1672, in Washburn v. Downes,'° used this 
language: ‘‘A perpetuity is where, if all that have interest join, 
and yet cannot bar or pass the estate. But if by the concurrence 





*Shew, P. C. 137, Prec. Ch. 72, 24 Eng. Reprint 35. 
1 Cas. Ch. 213. 
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of all having the estate tail may be barred, it is no perpetuity.’’ 
This uncertainty which the above language, quoted from Washburn 
v. Downes, suggests, is further illustrated in the following quota- 
tion from Scattergood v. Edge." 

They (the judges of the Court of Common Pleas,) held that an exe- 
cutory estate, to rise within the compass of a reasonable time, is good; 
that 20, nay 30 years, has been thought a reasonable time. So is the 
compass of a life or lives; for let the lives be never so many, there 
must be a survivor, and so it is but the length of that life; (for 
Twisden used to say, the candles were all lighted at once) but they 
were not for going one step further, because these limitations make 
estates unalienable, every executory devise being a perpetuity as far as 
it goes, that is to say, an estate unalienable, though all mankind join 
in the conveyance. 


In this case, as in Pells v. Brown and Washburn v. Downes, the 
court confused perpetuities with questions of alienability. Although 
the Rule against Perpetuities is in fact a rule against remoteness of 
vesting, and has no necessary connection with alienability, these 
obiter remarks, especially that of the Court of Common Pleas in 
Scattergood v. Edge, obscured the whole subject, both in England 
and in America, until 1882, when the criterion of alienability was 
finally rejected in England, in the leading case of London & South- 
Western Railway Co. v. Gomm."* 

After the decision in Scattergood v. Edge, other cases arose, and 
the period within which the vesting of future estates might be post- 
poned was gradually extended from lives in being plus twelve 
months, (Lloyd v. Carew,) to lives in being plus the period of 
minority,** to lives in being plus the period of gestation,’ to lives 
in being plus twenty-one years, as aterm in gross, and without 
reference to the infancy of any person who is to take under such 
limitation or any other person.’® In the celebrated case of Thellus- 
son v. Woodford" it was held that, be the lives ever so numerous, so 
long as they were in being and capable of being ascertained, the 
vesting of a conditional limitation might be postponed until the 
termination of the life of the longest liver. 





120 Chan. Div. 562. 

1220 Chan. Div. 562, 51 L. J. Ch. 530, 46 L. T. Dep. N. S. 449, 30 Wkly. Rep. 620. 

BStephens v. Stephens, Cas. Temp. Talb. 228, 25 Eng. Reprint 751, (English Chancery, 
1736.) 

“Zong v. Blackall, 7 T. R. 100, 4 Rev. Rep. 23, (King’s Bench, 1797.) 

Cadell v. Palmer, 1 Cl. & F. 372, 6 Eng. Reprint 956, (House of Lords, 1833.) 

%*#11 Ves. 112, 8 Rev. Rep. 104, 82 Eng. Reprint 1030, (House of Lords, 1805), 
affirming S. C., 4 Ves. Jr. 227, 4 Rev. Rep. 205, 31 Eng. Reprint 117. 
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As a consequence of the series of decisions above referred to, the 
Rule against Perpetuities gradually became crystallized, as to time, 
and the courts refused to extend the period of the Rule beyond lives 
in being plus twenty-one years, plus the period of gestation; and in 
Cadell v. Palmer, supra, the court held that the period of gestation 
was not to be taken as a term in gross, and without reference to the 
infancy of any person whatever, born or en ventre sa mére. In all 
of the above cited cases, the question of alienability as distinguished 
from the time when the estate must vest, was in no way involved. 
The sole question in all of these above cited cases related to the time 
when the future contingent estate would vest in interest. Notwith- 
standing numerous misleading obiter remarks, in these and other 
cases, the question remained open whether a contingent estate which 
might not vest in interest within the period of the Rule was too re- 
mote, if such contingent estate, notwithstanding possible remoteness 
of the time when it might vest, was capable of being aliened. 

This question was squarely presented in London & South-Western 
Railway Co. v. Gomm," decided by the English Court of Appeal in 
1882. Land was conveyed by a corporation to one Powell, subject 
to a covenant on the latter’s part to re-convey such land, upon cer- 
tain contingencies which might not happen until after the expi- 
ration of lives in being plus twenty-one years. After the conveyance 
to Powell, the corporation later exercised its option to require a re- 
conveyance of the land. In the meantime the defendant had suc- 
ceeded to the rights of Powell, and upon being sued for specific 
performance, defended upon a number of grounds, one of which was 
that the covenant to re-convey was void, as one which attempted to 
create a future estate in land that might not vest within the period 
of the Rule against Perpetuities. The property in question was 
obviously alienable, inasmuch as the defendant and the plaintiff 
could have readily joined in a conveyance. The objection therefore, 
which is suggested in Scattergood v. Edge, supra, that the estate 
would be inalienable though all mankind join in the conveyance, 
did not apply in this Gomm case, and yet the estate would not 
necessarily vest in interest within the prescribed period of lives in 
being plus twenty-one years. The English court reviewed the 
various authorities, and commented on the dicta which apparently 
made alienability the test, and, after an exhaustive discussion, held 
that the criterion of remoteness was not alienability but was 
whether the estate must necessarily vest in interest within the period 





1720 Chan. Div. 562, 51 L. J. Ch. 530, 46 L. T. Rep. N. S. 449, 30 Wkly. Rep. 620. 
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of the Rule. The court, in its opinion stated, ‘‘It is impossible to 
assert as a general proposition that where the owner of an estate 
and the owner of such a contingent interest can together make a 
good title, or one can release to the other, the rule of perpetuities 
does not apply.’’ The court accordingly held that the option 
interest given to the plaintiff was too remote, and decided for the 
defendant. 

Except in New York, and the few jurisdictions which, like New 
York, have attempted to express the common law rule in statutory 
enactment, the Rule against Perpetuities is a rule which is directed 
primarily against remoteness of vesting, and applies to all future 
unvested interests, whether legal or equitable, whether alienable or 
inalienable, and applies moreover, to future interests only. The over- 
whelming weight of authority, apart from jurisdictions where 
statutory modifications exist, follows the decision in London & 
South-Western Railway Co. v. Gomm. Present interests, even 
though inalienable, are not within the common law Rule, since the 
common law Rule applies only to the period within which a contin- 
gent, or an executory, future interest must vest, and has no direct 
connection with alienability. Restraints upon alienation of present 
interests are, subject to certain exceptions,'* void, as being repug- 
nant to the interests the alienability of which is attempted to be 
restrained ; but this result follows from the application of rules and 
principles of law other than the Rule against Perpetuities. 

When the New York Revised Statutes were adopted, which were 
intended to codify the law in reference to this and other matters, 
the confusion occasioned by the dicta in certain of the cases where 
the question had been considered had not been cleared up by the 
decision in London & South-Western Railway Co. v. Gomm. The 
misleading remarks above quoted, in Washburn v. Downes,® and 
Scattergood v. Edge,” had obscured the subject, notwithstanding 
the fact that there had been no case in which a remote conditional 
limitation was sustained on the ground that such limitation was 
not inalienable. 





148Among such exceptions may be mentioned the rule permitting a married woman to be 
restricted from anticipating the income of her separate estate; the rule which exists in 
numerous jurisdictions permitting the establishment of so-called ‘‘spendthrift trusts’; and 
the statutory rule existing in New York and other jurisdictions, including Wisconsin, and 
which is expressed in section 2089 of the Wisconsin Statutes, providing in substance, that 
no person beneficially interested in a trust for the receipt of rents and profits of land can 
assign or in any manner dispose of such interest. 

191 Cas. Ch. 213. 

20] Salk. 229. 
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The statutes of Wisconsin relating to real property were enacted 
in the revision of 1849, (R. S. 1849, C. 56). The section now in 
force relating to the period within which the power of alienation 
may be suspended, as such sections have been since amended, are, 
in part, as follows: 

Section 2038. Every future estate shall be void in its creation 
which shall suspend the absolute power of alienation for a longer period 
than is prescribed in this chapter; such power of alienation is sus- 
pended when there are no persons in being by whom an absolute fee in 
possession can be conveyed. 

Section 2039. The absolute power of alienation shall not be sus- 
pended by any limitation or condition whatever for a longer period than 
during the continuance of two lives in being at the creation of the 
estate and twenty-one years thereafter, except in the single case 
mentioned in the next section,21 and except when real estate is given, 
granted or devised te a charitable use or to literary or charitable cor- 
porations which shall have been organized under the laws of this state, 
for their sole use and benefit, or to any cemetery corporation, society or 
association. 

The statute as originally adopted shortened the period of the rule 
to the continuance of two lives in being, instead of two lives plus 
twenty-one years, and differed in other respects from the present 
statute, but none of the amendments made to the Wisconsin statute 
as originally enacted, and none of the changes made in the original 
New York statute, are material to the question whether the criterion 
of alienability is the one now established by statute. Except for the 
differences which are below referred to, the Wisconsin Statutes on 
this subject substantially follow the New York statutes. The above 
statutory definition apparently in terms makes alienability the 
criterion of remoteness; that is to say, if an interest, present or 
future, vested or contingent, is alienable, it does not offend against 
the statute, while an interest, even though present and vested, which 
may not be aliened until a time beyond the period of the rule, is not 
permitted by the statute. If this construction is correct, the statute, 
which was undoubtedly intended to be declaratory of the common 
law, has changed the common law to the extent of imposing no limit 
upon the time within which a contingent alienable interest must 
vest ; while on the other hand it has imposed a limitation upon the 
creation of present vested but inalienable interests, in addition to 
the existing restrictions upon restraints upon alienation of present 
interests, so that even the restraints upon alienation which are per- 
mitted by law must not continue beyond the period fixed by the 





“This exception is not material to the question of alienability, under discussion. 
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statute. These results have been reached in decisions, both in New 
York and the states which follow the New York statutory rule; but 
there is a recent tendency in New York toward a construction of the 
statutes which in effect restores the common law Rule as to the 
period within which an interest must vest, even though the interest 
be alienable. 

The criterion of alienability which the statute seems to establish 
is criticized by Professor Gray, in his work on the Rule against 
Perpetuities?? and that this criterion is unsound as a fundamental 
proposition of the common law, is now generally recognized. 

In a series of New York decisions construing the statutory rule, 
the general principle had, as was supposed, come to be accepted 
that, however unsound in principle the criterion of alienability 
might be, nevertheless, the statute did in fact change the common 
law Rule by establishing this criterion, and that ‘‘the rule declared 
in this section, constitutes under our statute, the sole test of an 
unlawful perpetuity.’’** 

This view was adopted in other states having the New York 
statutory provision, and was definitely adopted by the Supreme 
Court of Wisconsin, in the case of Becker v. Chester,** decided in 
1902. At the time this will was established, in 1885, the Wisconsin 
statute did not contain the twenty-one year provision, and the 
period of the Rule was, by statute, the continuance of two lives in 
being. In Becker v. Chester, an estate consisting of realty and per- 
sonalty was given by will to trustees, with full power to lease, sell 
and convey the same, upon certain trusts which might continue for 
a period during several lives in being, and during the life of the 
longest liver, and for twenty-one years thereafter, at which time 
the trust was to terminate. The trustees had full power of aliena- 
tion, but the estates in remainder might not vest in interest until 
after the expiration of two lives in being. It was argued that the 
criterion of London & South Western Railway Co. v. Gomm should 
be applied, and that the trust should be held too remote, under the 
statutory period of two lives in being. The court however, in an 
elaborate opinion, held that the statute had in express terms adopted 
the criterion of alienability, and therefore as the trustees had full 
power of alienation, the only question was whether the trusts 
upon which the proceeds of the land were to be held, in case of 
alienation, were valid; and that, as the statute affected realty only, 





"Section 747. 
*Robert v. Corning, 89 N. Y. 225, 235. 
4115 Wis. 90, 91 N. W. 87. 
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the trusts were valid as to personalty and the proceeds of any of the 
realty. The court held the trusts did not violate any rule relating to 
personal property, and therefore, that if the realty were alienated 
under the general power given the trustees, the proceeds would not 
be fettered by an invalid trust, and therefore the whole trust was 
good. The court ruled that it was not necessary that the trustees be 
required to exercise this power of alienation, it was sufficient that 
they had it. 

The court cited and followed numerous New York authorities, 
and cited and refused to follow London & South-Western Railway 
Co. v. Gomm, supra, and also Niles v. Mason,”* where the Michigan 
court followed the rule of the Gomm case, notwithstanding that the 
Michigan statute was similar to the New York and Wisconsin 
statutes. 

It should be observed that the Wisconsin statute, unlike the New 
York statute, refers in terms only to real estate. The effect of the 
statute, and the case of Becker v. Chester, upon perpetuities in 
personalty will be hereafter considered. 

If the earlier decisions of New York, and of the other states fol- 
lowing the New York statute, had, instead of adopting this criterion 
of alienability, taken the position that the aim of the revisors was 
merely to declare the existing law, except insofar as it was obviously 
intended, in this and the succeeding sections, to shorten the period 
of the Rule, and that the Rule was in fact a Rule against Remote- 
ness, the anomalous consequences of the doctrine of alienability as 
the criterion would have been avoided. Yet it must be conceded 
that the decision in Becker v. Chester, and the New York decisions 
which are therein referred to, seem to follow the exact language 
of sections 2038 and 2039, above quoted, unless as hereinafter con- 
sidered, the common law Rule was not in fact repealed by these 
sections. 

Although literal construction of sections 2038 and 2039, and of 
the corresponding sections of the New York Statutes, might seem 
to require holding that by these sections, a rule limiting the period 
within which the power of alienation might be suspended was en- 
acted ; nevertheless, since the statute was plainly intended to declare 
the existing law, it should have been construed accordingly, since 
statutes which are clearly intended to be merely declaratory of the 
common law should be construed with reference to that end. The 
revisors of the New York statutes did not intend in any way to 
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change the existing common law, except as they imposed additional 
limitations upon the period of the rule. From the beginning, the 
Rule against Perpetuities was a rule against remoteness of vesting. 
The common law Rule was no different at the time the New York 
Revised Statutes were adopted than it is at the present time. The 
result of decisions such as Becker v. Chester is justified on the 
ground that at the time the statutes were adopted, the common law 
Rule against Perpetuities was not a rule against remoteness, and 
did not become such, until the decision in London & South-Western 
Railway Co. v. Gomm, supra. In Becker v. Chester, the court took 
the position, through the opinion of Mr. Justice Marshall, that it 
was giving effect to the common law Rule as it existed when the 
statutes were adopted. Such, however, was not the Rule, then or at 
any other time, as pointed out by Professor Gray, in his work on 
the Rule against Perpetuities; and as is also pointed out in the 
opinion of the English Court in London & South-Western Railway 
Co. v. Gomm, supra. 

When the dangerous consequences of perpetuities are considered, 
it would seem that legislative enactment on the subject should be in 
the direction of limiting, rather than enlarging the right of the 
owner of property to tie up such property for long periods of time. 
The common law limitation of lives in being plus twenty-one years 
and a period or periods of gestation would seem to be quite suffi- 
cient time for the postponement of the vesting of estates, without 
reference to alienability. When the practical difficulty of securing 
conveyances where the interests of many persons having remote or 
contingent interests is considered, the fact that there are persons 
in existence who might convey a fee simple hardly facilitates the 
eonveyance of land in cases where such persons are numerous, 
even if ascertained. The cloud upon a title caused by the existence 
of a contingent future limitation in favor of even a few individuals, 
though in being and ascertained, is a serious impediment on the 
marketability of the land. As suggested in the passage above cited 
in the opinion of Lord Nottingham in the Duke of Norfolk’s case, 
such ‘‘remainders,’’ i. e., future contingent interests, must continue 
as perpetual clogs upon the estate ; and this will be true even though 
in many cases by joining all persons interested, alienation is possible. 

That the framers of the New York statute recognized the necessity 
for limiting the right of placing future conditional and contingent 
limitations upon property is evident from the change made by the 
provision in reference to two lives. Under the common law doctrine 
any number of lives might be taken, the theory being that ‘‘the 
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candles were all lighted,’’ and even if there were many lives, there 
must be a survivor of them, and if such survivor was in being at the 
time of the creation of the estate, the requirement of the rule would 
be fulfilled. The objection to taking a large number of lives, which 
the statute was designed to remedy, is of minor importance, for the 
reason that if the lives are readily ascertainable, there is a definite 
limit of time based on lives in being; whereas under the rule of 
alienability, there may be no time limit, provided the estate is alien- 
able. 

The original statute moreover shortened the period of the Rule, in 
cases to which it was applicable, by discarding the twenty-one year 
term in gross that was allowed by the common law. Although this 
feature has since been changed, and the twenty-one year clause in- 
serted in the Wisconsin statute, its omission from the original New 
York statute, as well as from the earlier Wisconsin corresponding 
statute, is another indication that it was clearly recognized that the 
restrictions on perpetuities should be increased rather than relaxed. 

It appears therefore that the statute, as construed, has produced 
a paradoxical result, in that while its intent was obviously to place 
narrower limits upon the period of the Rule against Perpetuities, 
its actual result has been, by reason of the construction substituting 
the test of alienability, that numerous limitations or contingent 
future estates which would be void under the common law Rule 
against Perpetuities have become permissible under the statute. 
Examples of such limitations are shown in the case of London & 
South-Western Railway Co. v. Gomm, supra, and the numerous 
earlier New York cases which are cited in the opinion in Becker v. 
Chester. Under these sections of the statutes, as construed in 
Becker v. Chester, it would appear that no future unvested estate is 
objectionable however remote the period of time when such estate 
must necessarily vest may be, provided there are persons in being, 
who, by joining, can convey an absolute fee. 

Not alone has this construction opened the way to the creation of 
remote contingent interests; but certain present interests which are 
inalienable have been held to contravene the statute. Certain ex- 
ceptions to the rule forbidding restraints upon alienation have been 
allowed, at common law, or created by statute. One of these ex- 
ceptions, and one which has frequently been considered by the New 
York Courts, is found in the statutory provision concerning alien- 
ation of the beneficial interest in a trust for the receipt of rents 
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and profits of lands. The Wisconsin statute on this subject, (Sec. 
2089) which follows the New York statute”® is as follows: 

No person beneficially interested in a trust for the receipt of the 
rents and profits of lands can assign or in any manner dispose of such 
interest; but the rights and interests of every person for whose benefit 
a trust for the payment of a sum in gross is created are assignable. 

And section 2091, subsection 1 of the Wisconsin Statutes provides: 


When the trust shall be expressed in the instrument creating the 
estate, every sale, conveyance or other act of the trustees in contra- 
vention of the trust shall be absolutely void. 


The following subsections of section 2091 enumerate certain ex- 
ceptions to the rule laid down in subsection 1, which exceptions 
are not material to this discussion. 

Notwithstanding the fact that the inalienability of the property 
subject to such a trust arises from express statutory enactment, 
it has nevertheless been held, by the overwhelming weight of 
authority in New York State, that unless such a trust must neces- 
sarily terminate within the period fixed by the section relating 
to the time within which the power of alienation may be suspended, 
the trust is void.2* This doctrine has been expressly adopted in 
Wisconsin, in the case of De Wolf v. Lawson.** In this case, a 
will contained a direction that the income of real property be paid 
to trustees of two churches named, for twenty years after the 
testator’s death, and at the expiration of that period, that the 
property be sold and the proceeds distributed among persons 
named in the will. This devise was held to be void, for the reason 
that it attempted to create a trust of lands, which, under the sec- 
tions of the statutes relating to trusts, would be inalienable, for a 
period based upon an absolute term, and not based upon lives,”® and 
that by reason of such facts, the trust contravened the sections 
relating to the period within which the power of alienation might 
be suspended. 

The interest held invalid in De Wolf v. Lawson was a present 
and vested, though inalienable, interest. The decision in De Wolf 
v. Lawson is in harmony however with the great weight of author- 
ity in New York. The result of the cases which are in accord can 
only be reached by adopting the view that the sections of the 





*See 1 N. Y. Rev. Stats. p. 730, sec. 63; see also N. Y. Laws 1896, C. 547, sec. 83. 

*Ooster v. Lorillard, 14 Wend. 265; Herzog v. Title Guaranty etc. Oo., 177 N. Y. 86, 
69 N. E. 283, 67 L. R. A. 146. 

*61 Wis. 469, 21 N. W. 615, 50 Am. Rep. 148. 

*At this time the twenty-one year provision was not in force. 
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statutes relating to the suspension of the power of alienation are 
intended in this respect at least to change the law as it existed 
prior to the passage of the statutes. The effect of this construction 
is to create a new statutory rule which imposes a limit based on 
lives, to the period within which the alienation of present vested 
interests may be restrained. The doctrine laid down in De Wolf v. 
Lawson, has been followed by the Wisconsin Supreme Court in 
later cases.°° 

If the statute is to be considered as in derogation of the common 
law it must be strictly construed. If the statute is declaratory 
of the common law the common law criterion would, it would 
seem, be the proper one to adopt. To say that the statute is 
in derogation of the common law in that it applies to present 
estates, and does not apply to alienable future contingent interests, 
would seem to be inconsistent with the proposition that the statute 
was intended to be a legislative declaration of the common law 
with reference to perpetuities. As above set forth, it has been 
frequently said in decisions that the statute has changed the law 
with reference to perpetuities. This conclusion must follow from 
the decisions declaring invalid such trusts as were considered in 
De Wolf v. Lawson. That the common law is changed is also 
given as the reason for sustaining such limitations as were under 
consideration in Becker v. Chester. If, however, the statute is in 
derogation of the common law, it does not in terms nor by neces- 
sary implication repeal the common law Rule against Perpetuities. 
This Rule was universally recognized in common law jurisdictions 
when the statute was passed, although the question of alienability 
had not at that time been definitely settled. Jf the express lan- 
guage of the statutes ** compels the result in De Wolf v. Lawson, 
and in decisions in accord therewith, namely, that a new statutory 
limitation, unknown to the common law, is created whereby there 
is now placed a limitation upon the duration of present 
vested inalienable interests, it should not be overlooked that the 
section in question contains no reference, in terms, to the Rule 
against Perpetuities, nor is this or any other section of the Statutes 
necessarily inconsistent with the Rule. It would therefore seem 
to follow that the Rule would be in force as at common law. The 
statute merely says that the absolute power of alienation shall not 
be suspended beyond the period named. The statute does not say 





*For example, see In re Adelman’s Will, 138 Wis. 120, 119 N. W. 929. 
"Especially section 2039 of the Wisconsin Statutes. 
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that future unvested alienable interests may be created. Such 
interests were void at common law, and, not being expressly per- 
mitted by the statute, nor permitted by necessary implication, are, 
it would seem, no more allowable since the statute than before. 

If, however, the statute is merely declaratory of the common 
law, and the common law situation is therefore the correct one to 
follow, future unvested alienable interests would necessarily be 
invalid; and inalienable present interests which might continue 
beyond the period named in the statute, if not otherwise objection- 
able, would not offend against this rule of law, since such interests 
would not contravene the common law Rule. 

The only practical difference which results from the view that 
the statute is in derogation of the common law would seem to 
be that in such case, a new statutory limit is placed upon the 
period of time during which an inalienable vested present interest 
may continue.** In either case, whether the statute is in derogation 
of the common law, or is declaratory of the common law, future un- 
vested alienable interests would, on principle, seem to be void, 
as at common law. But, as above stated, the contrary was held in 
Becker v. Chester, with respect to future contingent alienable 
interests, the court in this case citing and following earlier New 
York cases to the same effect. 

Whatever practical objections might be urged against the con- 
struction adopted in Becker v. Chester, and in De Wolf v. Lawson, 
and the decisions which were in accord with these cases, and 
however unsound the criterion of alienability may be as a funda- 
mental principle, this view appeared to be thoroughly fixed by 
judicial decision, in New York, as well as in Wisconsin, until a 
recent decision in New York, in the case of Matier of Wilcoz,** 
decided by the New York Court of Appeals in 1909. In this case 
the court had before it a limitation which created a remote future 
interest by way of a conditional limitation, which interest how- 
ever, did not render the property subject thereto inalienable. The 
court rejected the criterion of alienability, thus overruling the 
prior authorities to the contrary, and held that as the interest, 
though alienable, would not necessarily vest within the period 
fixed by law, the interest in question was void for remoteness. 
The court said,** with reference to the sections of the statutes 





See an article by Professor Oliver Rundell on the “Suspension of Power of Alienation” 
in 19 Michigan Law Review, 235. 

194 N. Y. 288, 87 N. E. 497. 
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which provided that the absolute power of alienation should not be 
suspended beyond the period therein named, that the fact that the 
application of this provision had most frequently come before 
the courts had ‘‘led at times to the assertion that since the enact- 
ment of the Revised Statutes there is only one rule against per- 
petuities in this state and that is that the absolute power of alien- 
ation shall not be suspended for more than two lives in being.”’ 
The sections of the New York statutes which then corresponded 
to sections 2038 and 2039 of the Wisconsin Statutes are sections 
14 and 15, of Chapter 1, part 2, of the Revised Statutes. The 
sections following section 15, of the New York statutes, correspond, 
in substance, with the sections of the Wisconsin statutes which 
follow after section 2039. The court referred to the various 
provisions following sections 14 and 15, of the New York statutes 
(sections 2038 and 2039 of the Wisconsin statutes,) and then 
said :*5 
If the revisers intended, as is claimed, to establish the single rule 
that the power of alienation should not be suspended for more than 
two lives in being, it is impossible to understand why these elaborate 
and minute provisions for the creation of remainders were enacted. 
Sections 14 and 15 covered the whole subject. Their provisions were 
absolute and unqualified that the absolute power of alienation should 
not be suspended by any limitation or condition whatever for longer 
than the prescribed period. If suspension of the power of alienation 
was the only rule, what possible object was to be gained by the pro- 
visions of the later sections? They added nothing to the efficacy of 
the former inhibitions, and we can hardly credit the idea that the re- 
visers were under delusion as to their necessity. It seems to me clear 
that the revisers did intend, so far as remainders were concerned, in 
addition to the provision against inalienability, to provide against re- 
moteness of vesting which, as already said, was the test of validity 
under the common-law rule, with which they were familiar. 


Section 24 of the New York Statutes, which was quoted by the 
court®® reads as follows: 

Subject to the rules established in the preceding sections of this 
Article, a freehold estate as well as a chattel real, may be created, to 
commence at a future day; an estate for life may be created, in a term 
of years, and a remainder limited thereon; a remainder of a freehold or 
chattel real, either contingent or vested, may be created expectant on 
the determination of a term of years; and a fee may be limited on a 
fee, upon a contingency, which, if it should occur, must happen within 
the period prescribed in this Article. 
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This section 24 was held by the New York Court, in this case, to 
be declaratory of the common law rule against remoteness of vesting, 
and under this section, the court held, the limitation was invalid. 
Although except for the section last quoted, the other succeeding 
provisions of the New York Statutes following section 15, are 
adopted in the Wisconsin Statutes, this provision, (section 24,) of 
the New York Statutes, appears in a modified form in the Wiscon- 
sin Statutes. Section 2048, the corresponding section of the Wis- 
consin Statutes provides: ‘‘Subject to the rules established in the 
preceding sections of this chapter a freehold estate, as well as a 
chattel real, may be created to commence at a future day ; an estate 
for life may be created in a term of years and a remainder limited 
thereon.’’ 

It is therefore apparent that the statutory situation in New 
York is in this respect at least different from the statutory situation 
in Wisconsin. However, upon the construction of sections 14 and 
15, (sections 2038 and 2039 of the Wisconsin Statutes) the decision 
in Matter of Wilcoz is as applicable in Wisconsin, as in New York; 
and this decision is a direct authority to the effect that the sections 
in question relate to suspension of the power of alienation alone, 
and have no bearing upon the question of remoteness of vesting; 
that is to say, that said sections are in derogation of the common 
law to this extent, but do not, in themselves in any way affect the 
common law Rule against Perpetuities. 

Shortly before the decision in Matter of Wilcox, Professor 
Edward H. Warren of Harvard Law School, commented on Section 
24 of the New York Statutes as follows :*" 


What is the proper construction of this section? The language, it 
is to be noted, is permissive in form. Suppose it is construed to mean 
that ‘‘no estate may be limited on a fee except upon a contingency 
which must happen within the period prescribed in this article.’’ The 
importance of the section would then be enormous, for it would prac- 
tically give New York two tests of a perpetuity—one the test of con- 
tingency, which is the common law test, the other the test of inalien- 
ability, which is now well recognized by the decisions as being in fact 
the test intended by the statute. No such far-reaching importance has 
ever been attached to the section, and it has figured but little in the 
decisions. The requirements as to suspension, and the test of sus- 
pension, are cardinal, and such other statutory requirements as were 
added were doubtless intended to be consistent with the general policy 
of these requirements, and not to work confusion by setting up another 
test. Semble that this section is, as its language implies, permissive 





"See an article by Professor Edward H. Warren, on “Perpetuities,” in 30 Oyc. 1518, 
note 81. 
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and not restrictive in intent, and was introduced out of abundant cau- 
tion to declare that future contingent estates could be created if such 
estates conformed to the other provisions of the article.’’ 


By the decision in Matter of Wilcoz it is expressly held that New 
York has now, by statute two tests of a perpetuity. Of these two 
tests contained under the New York law, the first one is that con- 
tained in sections 14 and 15, above referred to. The corresponding 
sections of the Wisconsin Statutes, sections 2038 and 2039, contain 
the same provisions, in terms. The second test, that contained in 
section 24 of the New York Statutes, as this section has been con- 
strued in Matter of Wilcox, is not contained in the Wisconsin 
Statutes by express enactment ; but if the decision in Matter of Wil- 
cox is sound, sections 2038 and 2039 of the Wisconsin Statutes do 
not affect in any way the Rule against Perpetuities, and the common 
law Rule remains in force unless it be said that by implication the 
common law Rule against Perpetuities has been repealed.** Under 
the decision in Matter of Wilcox, section 24 provides a statutory 
Rule against Remoteness, declaratory of the common law Rule ex- 
cept as the period of the Rule is modified in express language, and 
sections 14 and 15 (sections 2038 and 2039, Wisconsin Statutes) 
have nothing to do with the question of remoteness of vesting. This 
amounts to saying that if it were not for section 24, the common 
law Rule would remain in force unaffected by sections 14 and 15. 

The construction given by the New York court to section 24 is 
a strong one and the decision in Matter of Wilcox is a direct 
authority to the effect that future alienable interests by way of 
conditional limitations that may not vest within the period allowed 
by law are void. The practical effect of the decision is, to this ex- 
tent to restore, in New York, under the Statute, the common law 
doctrine that the Rule against Perpetuities is a rule against remote- 
ness of vesting. Insofar as this result is reached, the decision has 
effected a beneficial change in the New York law; but the reasoning 
underlying the result appears strained. The case has, however, 
been followed in a recent case, Walker v. Marcellus & Otisco Lake 
Railway Company,** decided in May, 1919. 

In Wisconsin, it might seem that the doctrine of Stare Decisis 
would interfere with a judicial change of the rule of construction 
adopted in the case of Becker v. Chester, supra, in reference to real 
estate. Yet in New York the same rule was, it was supposed, firmly 





**This is substantially the effect of the dictum of the court in Becker v. Chester, 115 
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established, under the statutes, namely, that a future alienable in- 
terest, though it might not vest until a remote period, was not 
objectionable; and this doctrine, making alienability the criterion, 
was completely overthrown by the decision in Matter of Wilcoz. 
If, in reliance upon earlier New York decisions, the criterion of 
alienability was adopted by the Wisconsin court, a way is now open 
to overrule the prior decisions, by the application of the doctrine of 
Matter of Wilcox to sections 2038 and 2039, Wisconsin Statutes, 
and by the further application of the principle that, the statutes 
being in derogation of the common law, and the Rule against 
Perpetuities not being in terms or by necessary implication repealed, 
the common law Rule against Perpetuities is still in force. 

The sound doctrine would seem to be that suggested by Professor 
Rundell, in his article on the Suspension of the Power of Alien- 
ation,*® namely, that sections 14 and 15 of the New York Statutes, 
(sections 2038 and 2039 of the Wisconsin Statutes) were intended 
to lay down a rule against remoteness of vesting only, in harmony 
with the common law Rule on this subject. This view would accord 
with what was undoubtedly the intention of the original revisors. 
If this construction had originally been adopted, as it might have 
been if the courts could at that time have had the benefit of London 
& South-Western Railway Co. v. Gomm, supra, there would be no 
need for the strained construction which the New York Court found 
necessary, in Matter of Wilcoz, in order to bring about this result ; 
and there would further not result the anomalous situation that 
certain present vested interests even though inalienable by statute, 
are, by reason of such inalienability, void. 

If the decision in Matter of Wilcox is to be accepted in New York 
and in other jurisdictions, in so far as applicable, it means that 
statutory provisions which are, in all material respects, similar to 
sections 2038 and 2039 of the Wisconsin Statutes are limited in their 
operation to restraints upon alienation, and do not have any relation 
to the Rule, upon the question of remoteness of vesting. Since this 
definite construction has been given to these sections, it would seem 
as above stated, that, in the absence of any other statutory provision 
such as is found in Section 24 of the New York law, the common 
law Rule remains. Yet there are dicta, in cases in the Wisconsin 
Reports arising before Matter of Wilcox, from which it seems to be 
held that sections 2038 and 2039 of the Wisconsin Statutes, the 
sections above referred to, do, by implication, repeal the entire com- 
mon law Rule. 
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These dicta appear in cases involving personalty. The answer 
to the question whether, under the construction given in Matter of 
Wilcox to provisions like these sections 2038 and 2039, the common 
law Rule is repealed, would seem to be governed by the same prin- 
ciples which, in Wisconsin, would control upon the question whether 
the Rule against Perpetuities applies to personalty. The Wisconsin 
Statutes, unlike the New York Statutes, refer only to real estate. 
Since the common law obtains in cases not governed by statute, ex- 
cept where the common law has been expressly repealed, it would 
seem that the common law rule would remain as to personalty in any 
event; but it is also commonly stated that there is no Rule against 
Perpetuities in personal property in Wisconsin. There is no case 
in the Wisconsin Reports where the facts have required the court 
so to hold; but this seems to be the ratio decidendi in one decision.** 
In Dodge v. Williams,** Chief Justice Ryan in the course of his 
opinion remarked: ‘‘The statute limiting the rule against perpetui- 
ties to realty manifestly abrogates the English doctrine as applicable 
to personalty. Expressio unius, exclusio alterius.’’ 

No authority is cited and no further reasons are given. It was 
not necessary to pass upon this question to uphold the limitation in 
Dodge v. Williams. 

In De Wolf v. Lawson,** the court said, referring to the above 
quoted remark of Chief Justice Ryan, ‘‘It may, however, admit of 
doubt whether the remark of the chief justice is strictly accurate in 
saying that it abolishes the common rule of perpetuities, as to per- 
sonalty when applied to private trusts.’’ And in Harrington v. 
Pier* it was pointed out that the same remark in Dodge v. Williams 
was unnecessary to the decision and a mere obiter dictum. 

The question was considered at some length in Becker v. Chester* 
and, although it was admitted in the opinion that the ordinary 
common law rule would have disposed of that case, with reference 
to the question of personalty, yet Mr. Justice Marshall, in an elabo- 
rate dictum, laid down the proposition that the common law Rule 
against Perpetuities did not apply in Wisconsin to personalty. In 
Becker v. Chester, the court had before it the validity of a trust of 
personal property that was to continue during the lives of certain 
persons therein named, plus a gross term of twenty-one years. The 
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court, citing with approval, Cadell v. Palmer,*® supra, very properly 
held that, under the common law, this limitation did not violate the 
Rule against Perpetuities, inasmuch as vesting of the future estate 
was postponed no longer than until the expiration of lives in being, 
plus the gross term of twenty-one years. This was all that was re- 
quired for the decision in this ease, in so far as it related to personal 
property. 

The court, however, on the authority of the remark made in Dodge 
v. Williams, supra, came to the conclusion that the Rule against Per- 
petuities was not applicable to personalty. This conclusion was 
reached, notwithstanding the fact that the remark in Dodge v. 
Williams was wholly unnecessary to the decision, was unsupported 
by authority and was questioned in De Wolf v. Lawson, supra, and 
Harrington v. Pier, supra. This conclusion was not only not neces- 
sary to the decision in Becker v. Chester, but furthermore, was prob- 
ably not approved by the court as sound in principle, for Justice 
Marshall, in his opinion says: ‘‘In the states having a statutory sit- 
uation similar to ours, it has been held that the common law is in 
force. It is by no means improbable that, if we were permitted to 
deal with the subject as an original matter, we would so hold.’’ But 
it is then further said that whether the conclusion is right or wrong, 
any change must be effected by the Legislature. 

The dictum in Becker v. Chester, to the effect that the common 
law Rule against Perpetuities is not in force in Wisconsin, was dis- 
sented from, in a carefully reasoned opinion by Chief Justice Casso- 
day, in the same case, wherein he concurs with the result of the case 
but dissents from the proposition that the Rule is not applicable to 
personalty. Nothing could be added to the reasoning of this con- 
curring opinion, and the argument is unanswerable that the conclu- 
sion reached by the majority of the court in the same case, on this 
particular point, was altogether unsound in principle, as well as not 
in any way required by the decision in the case before the court. 
The Chief Justice concluded his opinion with the following para- 
graph: 

While I have no doubt that my brethren have made the ruling here 
complained of, in pursuance of a sense of duty nevertheless I have been 
constrained to write this separate opinion, in which I have attempted, 
in a respectful manner, to expose what I regard as a legal monstrosity, 
in the hope that the legislature may do something to relieve the state 
of Wisconsin from being the only state in the Union where personal 
property may be given in trust for a private purpose and rendered in- 
alienable for all time. 
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Without considering the effect of the decisions which were ren- 
dered prior to Becker v. Chester, which were reviewed in the opin- 
ions in that ease, and from which it is apparent that the question was 
unsettled at that time, an examination of the case of Becker v. 
Chester shows that the question was not settled by this case. The 
conclusion reached on this subject by the majority of the court 
being mere dictum, notwithstanding the expressed desire to settle 
the law, that conclusion cannot be regarded as controlling, even 
without any consideration of the doubt thrown on it by the opinion 
of Chief Justice Cassoday in the same case. Since, as Chief Justice 
Cassoday points out, in citing Blackstone’s Commentaries, ‘‘the law 
abhors perpetuities,’’ and since the statute does not in terms abro- 
gate the common law rule as to perpetuities in personal property 
the dictum in Becker v. Chester would appear to be open to question. 

Some time later, in 1903, the case of Danforth v. Oshkosh," was 
decided. In that case, a testatrix devised her residuary estate, both 
real and personal, to trustees, to hold in trust for the purpose of 
founding and maintaining a public library in the city of Oshkosh. 
The grant was made upon the condition that within three years after 
the decease of the testatrix, the city of Oshkosh or the citizens 
thereof, should raise an amount equal to the value of the property 
donated by the testatrix. If this amount was so raised, after the 
expiration of the three year period, the property which was given to 
the trustees, was directed to be ‘‘ transferred, conveyed, assigned and 
set over absolutely by my said trustees by necessary and proper in- 
struments of conveyance and transfer’’ to the city of Oshkosh, the 
whole property so conveyed to constitute a perpetual fund for pro- 
viding and maintaining the library. The testatrix provided further 
that the location of the library should be upon her homestead prop- 
erty, which homestead property she also devised to the city of 
Oshkosh. The testatrix further provided that if any of the property 
so bequeathed or devised to the city of Oshkosh should not be used 
for the purpose indicated by her, said property should revert to her 
lawful heirs and to the lawful heirs of her deceased husband. These 
provisions were attacked as contravening the Rule against Perpetui- 
ties; but the court upheld the provisions. 

The court held that the three year provision was not objectionable, 
since the statute now contained the twenty-one year clause. The 
gift of the homestead property was held not to contravene the rule, 
for the following reasons: (a) the title conferred upon the city was 
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not in trust but absolute and in fee; (b) if the restraints upon the 
use or the disposal of the homestead were limitations merely, they 
were so repugnant to the grant as to be void, and (c), if the right 
were one of a fee subject to a condition subsequent, the future estate 
in possession dependent upon such condition subsequent was so 
vested that the absolute power of alienation was not meanwhile 
suspended. The court left open the question whether, if the city 
should cease to use the property as directed, the clause relating to 
the remainder would be valid. 

In considering the validity of the gift of the rest of the property, 
the court referred to the subject of perpetuities in personal prop- 
erty. The court followed, without discussion, the ruling of Becker 
v. Chester, supra, to the effect that perpetuities in personal property 
were not forbidden in Wisconsin. This feature of the case was dis- 
cussed only briefly in the opinion, the court apparently considering 
the dictum in Becker v. Chester as controlling. 

Although the dictum in Becker v. Chester appears to have been 
the ratio decidendi of the decision with reference to the personal 
property involved in Danforth v. Oshkosh, the facts of the case did 
not require such holding, any more than the facts required such 
holding in Becker v. Chester. By the will, the city took absolutely 
the entire residuary estate. The reasoning of the court with refer- 
ence to the homestead property would be equally applicable to the 
personal property involved, except that the alienability test of the 
statute would not apply. The entire property, after the expiration 
of the three year trust was given absolutely to the city of Oshkosh, 
subject only to this possibility of reverting to the heirs of the testa- 
tor and of her husband. Either the provision for so reverting was 
repugnant to the absolute gift, or it was not; and in either event, 
the Rule against Perpetuities would not affect the right of the city 
of Oshkosh to this property. Any objection on the ground of the 
Rule against Perpetuities would go, not to the right of the city of 
Oshkosh to the property, but to the right of the persons in reversion, 
in the event that the city should fail to use this property for the 
purpose specified. 

Another ground for this decision could readily have been taken 
by the court, if the common law Rule were held to apply to per- 
sonalty. The Rule against Perpetuities, at common law, did not 
apply to charities ;** but in the court’s opinion in this case of Dan- 
forth v. Oshkosh, the court held that the statute had abrogated this 





“Gray, RULE AGAINST PRRPETUITIES, C. 18. 

















36 WISCONSIN LAW REVIEW 
rule, so applied to charities generally, and limited the doctrine of 
charities to charitable corporations.*® Whether or not this ruling 
was sound, yet, since the statute applied only to realty, if the com- 
mon law Rule were in force as to personalty, such common law Rule 
would include the exception in favor of charities and consequently 
would cover the gift of personalty for such a purpose as this, even 
though the gift in other respects would be void for remoteness. 

The Wisconsin Reports appear not to contain any case, in which 
the facts required the court to decide directly whether the Rule 
against Perpetuities applies to personal property. With the ex- 
ception of the case of Danforth v. Oshkosh all the statements in the 
eases which have considered the question have been purely obiter, 
while in Danforth v. Oshkosh, the decision can be placed upon other 
and sounder grounds. Under these circumstances, it would seem, 
that there is a question, even at this date, whether a limitation affect- 
ing personalty which would be void for remoteness at common law 
would be upheld by the Wisconsin Supreme Court if such a case 
were squarely presented. When the policy of the law, both common 
law and statute, to restrict rather than to extend the period of the 
Rule is considered, the absence of any statutory provision with 
reference to perpetuities in personal property was evidently not a 
consequence of any intent to permit such perpetuities without re- 
straint. 

Under the construction placed by the decision in Matter of 
Wilcoz, supra, upon the statutory provisions expressed in sections 
2038 and 2039 of the Wisconsin Statutes, the same question, whether 
the common law Rule has been repealed, would arise with reference 
to realty, as above pointed out. The answer to this question would, 
it would seem, be governed by the same principle as should be 
applied in determining whether the Rule against Perpetuities 
applies to personalty. 

As a result of the series of decisions in New York, and in this 
state construing these statutory provisions with reference to prop- 
erty rights, statutory provisions which were plainly intended to 
clarify and simplify the law, and to restrict the power of tying up 
estates, the law upon the entire subject of Perpetuities in this state, 
and in states which follow the New York Statute, has been thrown 
into a chaotic condition. In place of the relative certainty of the 
common law Rule, and its comparative ease of application, the situ- 
ation now existing, in Wiscensin, at least, appears to be in confusion; 





“See on this subject, an article by Carl F. G. Zollman, in 1, Wisconsin Law Review, 129. 
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for it is said, by way of dictum only, that there is no rule restricting 
perpetuities in personal property, and it is held,®° upon the author- 
ity of early New York cases that must now be considered overruled 
on this point by Matter of Wilcox, that there is no objection to re- 
mote contingent interests in real estate provided such interests are 
alienable.*' Notwithstanding these dicta in reference to personalty, 
the application of the doctrine that the common law prevails except 
when repealed by statutory enactment might, in a case where the 
question was squarely presented, result in a decision that the Rule 
against Perpetuities does in fact apply to personal property. In 
view of the decision of the Court of Appeals of New York, in Matter 
of Wilcox, the application of the same fundamental doctrine might 
effect the same result in reference to real estate. 
NELSON TROTTMAN. 





See Becker v. Chester, 115 Wis. 90, 91 N. W. 87, and Danforth v. Oshkosh, 119 
Wis. 262, 97 N. W. 258. 

Other sections of the statutes on this subject are doubtful as well, especially the sec- 
tion relating to the period of time which the statute contemplates. Section 2039 origi- 
nally fixed the period at the continuance of two lives in being at the creation of the estate. 
The present section fixes the period at “the continuance of two lives in being at the crea- 
tion of the estate and twenty-one years thereafter.”’ Section 2040 provides as follows: 
“A contingent remainder in fee may be created on a prior remainder in fee, to take 
effect in the event that the persons to whom the first remainder is limited shall die 
under the age of twenty-one years or upon any contingency by which the estate of such 
persons may be determined before they attain their full age.” When section 2039 was 
amended by the addition of twenty-one years, section 2040 was not amended. Query, 
does the amendment of section 2039 lengthen the period contained by section 2039 and 
2040 together to ‘‘two lives in being and twenty-one years plus the actual infancy?” 
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NOTES ON RECENT CASES 


CoNSTITUTIONAL LAw—DvE Process—AUTOMOBILE HELD LIABLE FOR ITS 
OPERATION, EVEN THOUGH OWNER IS WirHouT Favu.tt.—The recent decision 
of the Supreme Court of South Carolina in Hall v. Locke, 110 8. E. 385, brings 
to light some unusual legislation of that state. Resting its decision upon a 
statute that declared that whenever any person shall be injured as the result 
of negligent, or illegal operation of an automobile, such person may have a 
lien on the car superior to all other liens excepting the lien of the state for 
taxes, unless the car was stolen while securely locked, or was taken from a 
locked garage, the court held in an action brought against the owner of the 
ear, alleging negligent operation on the part of the defendant, the plaintiff 
could have a judgment establishing a lien (statutory) for damages against 
the automobile, even though the proof established that the defendant was not 
operating the car and was not present, and was personally free from fault. 
In view of constitutional limitations it seems that the prudence of this decision 
may well be questioned. 

On a careful analysis of this statute, the question resolves itself down to 
whether or not it is within the police power of the legislature to pass such a 
law. It is conceivable that this statute may have been justified as being a 
necessary exercise of the police power, had it been limited to the property 
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interests of the owner of the car. However, it goes far beyond this, as it takes 
the property of innocent third parties, i.e. the lienors, to pay for the wrongful 
acts of another. 

In the case of Tate v. Brazier, 115 S. Car. 283, 105 S. E. 413, the same court 
interpreting the above statute, held that where a car which had caused damage 
to the plaintiff was later sold to an innocent third party, the defendant, the lien 
could still be enforced against the car notwithstanding that the defendant was 
an innocent purchaser for value. 

Indeed, judicial sanction of such a legislative enactment seems to be without 
support either on reason or principle, and it seems that the constitutional 
provision which declares that man’s property shall not be taken from him with- 
out due process of law, has been openly violated. If the above statute can be 
said to be constitutional, there is no longer any reason why a law declaring that 
one’s property may be taken to pay another man’s debts may not likewise be held 
constitutional. 

To enforce this statute would require that if A steals B’s car from his 
unlocked garage and in his attempt to escape, runs over, and seriously injures 
C, the latter may have B’s car attached and sold for the purpose of paying 
for the injury which A’s unlawful act has caused, and for which B is in no way 
responsible. Not only could B’s interest be taken but if D had a mortgage on 
the car and E had a mechanic’s lien, their property interests could likewise be 
taken from them without any fault of theirs. 

Michigan attempted to fasten liability upon the owner of an automobile for 
all damages caused by its operations by anyone except a thief, but in passing 
upon this act, the Supreme Court of Michigan in Dougherty v. Thomas, 174 
Mich. 371, 140 N. W. 615, declared it unconstitutional by reason of its making 
the most careful owner liable for the acts of a wilful trespasser. However, in 
the more recent Michigan case, Hawkins v. Ermatinger 211 Mich. 578, 179 N. 
W. 249, a fifteen year old son took his father’s car out after he was expressly 
refused permission to do so by his father, and the father was held liable, by an 
evenly divided court, for an injury which the son’s negligent operation of the 
car caused to the plaintiff. The court based its decision upon a Michigan Stat- 
ute which provided that if a motor vehicle is being driven at the time of an 
injury by an immediate member of the owner’s family, it shall be conclusively 
presumed that the motor was being driven by the consent of, or with the knowl- 
edge of the owner. The defendant attempted to introduce evidence to show 
that he had refused his son permission to use the car. But the court refused 
to allow this evidence stating that the statute created a substantive rule of 
law and was not merely a rule of evidence. Adopting this view of the statute, 
it is indeed difficult to see on what ground the court could hold this statute 
constitutional and the statute in question in Dougherty v. Thomas, supra, as 
being unconstitutional in view of the fact that a parent is not liable for the 
torts of his child simply because of paternity, Smith v. Gordon 211 Mass. 269. 
The only possible ground to place this distinction upon seems to be that the 
latter was a reasonable exercise of the police power, while the former was not. 

The first time the South Carolina Court passed upon this statute in question, 
Merchant and Planter’s Bank v. Brigman, 106 S. Car. 362, 91 8. E. 332, it was 
declared that the legislature had acted within the police power conferred upon it, 
in passing this act. This is indeed difficult to see. The term ‘‘ police power’’ 
has been wittily defined as the power of the legislature to pass unconstitutional 
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laws. Apparently this is the view that some courts have erroneously taken. 
The fallacy of this view lay in the fact that no law can be said to come within 
the police power of the state which is not a reasonable law. Reasonableness 
should be one of the tests applied in all cases. State v. Redmon, 134 Wis. 89, 
114 N. W. 137, 14 L. R. A. (N. 8.) 229. 

In view of the fact that the automobile is today the most common of all 
vehicles, and that the public has adopted it as a public necessity, the great 
weight of authority is to the effect that an automobile is no longer an inher- 
ently dangerous instrumentality, for which the owner should be liable regard- 
less of negligence. Tyler v. Stephen, 163 Ky. 770; Premier Motor Co. v. 
Tilford, 61 Ind. App. 164; Cunningham v. Castle, 127 App. Div. (N. Y.) 580; 
Newbrand v. Kraft, 169, Iowa 444; Hartley v. Miller, 165 Mich. 115. 

It is submitted that the statute in question should have been declared uncon- 
stitutional because it does not come within a reasonable exercise of the state’s 
police power. It is in contravention of sound judicial policy in that it takes 
the property of those who are entirely free from fault to pay for the acts of 
those who are blameworthy. Such a doctrine of liability is both unreasonable 
and unjust. 

M. R. PAULSEN. 


CovENANTS RUNNING WITH LAND—‘‘ TOUCHING AND CONCERNING’’ THE 
LanpD—In Huntley v. Stanchfield, 168 Wis. 119, it appears that one Patnaude 
was, in 1916, the owner of two hotels in Platteville, Wis., called, respectively, 
the Columbia and the Republican. In November, 1916, he conveyed the 
Columbia Hotel to the plaintiff and his brother, Scott Huntley, the con- 
veyance containing a covenant ‘‘that the said building, known as the Republi- 
can Hotel shall not be used as a hotel for fifteen years from the date of the 
execution of this deed.’’ 

Patnaude later conveyed the Republican Hotel to one Bareis, who in turn 
conveyed to the defendants. Each of the conveyances contained a covenant 
similar to the one quoted. Plaintiff has apparently acquired the interest of 
Scott Huntley in the Columbia Hotel. It does not appear whether or not any 
reference to the covenant respecting the use of the Republican Hotel was made 
in the assignment. Neither does it appear whether or not the original docu- 
ment made by Patnaude was expressly made with Huntleys and their assigns. 
Nor does it appear whether or not the covenants made by defendants with 
their predecessors specifically purported to be made for the benefit of any one 
other than the covenantee. Nor does it appear whether or not the covenants 
specifically purported to be made on behalf of the covenantors and their 


assigns. 

It was held that the plaintiff was entitled to the benefit of the covenant as 
against the defendants, and, upon a finding that the defendants had breached the 
covenants, that the plaintiff was entitled to an injunction restraining the de- 
fendants from using their building as a hotel. The court said, ‘‘ The restriction 
was effectual against Patnaude as owner of the Republican Hotel property and 
became binding on the subsequent owners by express covenants in the successive 
deeds, and hence inures to the benefit of the plaintiff as the original party 
thereto.’ 
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In Huntley v. Stanchfield, 174 Wis. 565, it appeared that Patnaude had re- 
purchased the Columbia Hotel from the plaintiff, Huntley, and that Huntley 
had assigned to him all his rights under the judgment in the former proceeding. 
The present proceeding was brought in circuit court upon an order to show 
cause why the defendants should not be punished for contempt for violation of 
the aforementioned injunction. The court found that the defendants had vio- 
lated the injunction, and held that Patnaude was entitled as owner of the 
Columbia Hotel to the benefit of the covenants as against the defendants. 

Several interesting questions are presented by these cases. If the defendants 
are held liable as assignees of a covenant which runs with the land we have the 
novel situation of the original covenantor, in effect, as assignee of his covenan- 
tee, holding his own remote assignees. If the defendants are held upon their 
own covenant, the question arises as to the extent to which persons not parties 
to the covenant can recover as the owner of land for the benfit of which the 
covenant was made. 

It does not clearly appear whether defendants were held liable upon Pat- 
naude’s original covenant as one running with the land at law, or in equity, or 
upon their own covenant as one made for the benefit of the owner for the time 
being at the Columbia Hotel. 

Different problems are presented depending upon the theory under which the 
defendants are held. For the purpose of this note it will be assumed however 
that the defendants were held upon the original covenant. 

Upon this assumption we have the original covenantor enforcing, as the 
assignee of his covenantee, the covenants against his own remote assignees. 
While this is unusual there seems no objection on principle to permitting this 
to be done. Is this covenant, however, one which will run? Inasmuch as the 
proceeding is in equity, and the defendants had notice the defendants are liable 
if the covenant runs either at law or in equity. Will the covenant run either 
at law or in equity? 

Covenants running with land were, of course, originally an exception to the 
general rule that choses in action could not be assigned. Lampet’s Case, 10 
Coke 46a, 48a; 2 Bl. Com. 290; Pollock and Maitland, History or ENGLISH Law, 
2 ed., p. 226; Pollock, Contracts, 9th ed., p. 232. If the exception was not in 
effect to be as wide as the rule, some limitations must be placed upon the ex- 
tent to which covenants could be attached to land so as to run with it. The 
limitations eventually worked out were that the covenant must be intended to 
tun, and must, ‘‘touch and concern’’ the land. Spencer’s Case, 5 Coke 16a. 

Unfortunately, the first of these requirements was laid down in Spencer’s 
Case in the form of a rule of construction to the effect that a covenant relat- 
ing to a thing in esse will run even though ‘‘assigns’’ are not mentioned, while 
a covenant relating to a thing not in esse will not run unless the word 
‘*assigns’’ is used. But this artificial rule is now quite generally abandoned, 
Masury v. Southworth, 3 Ohio St. 340; Purvis v. Sherman, 273 Ill. 286, 112 
N. E. 679, and, while it received recognition in Harting v. Witte, 59 Wis. 285, 
it was repudiated in the later case of Ecke v. Fetzer, 65 Wis. 55, 26 N. W. 
266. The correct view appears to be that while in no case does a covenant 
run unless intended by the parties te run and though a covenant cannot be 
made to run no matter how clearly expressed the intention is that it shall run 
unless it ‘‘touches and concerns’’ the land, and may be prevented from run- 
ning by express agreement to that effect even though it does ‘‘touch and con- 
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cern’’ the land, the more closely it ‘‘touches and concerns’’ the land, the 
stronger the implication that it is intended to run and the less clearly need 
be expressed the intention that it is to run, and, conversely, the less closely it 
‘*touches and concerns’’ the land, the weaker the implication and the more 
clearly must be expressed the intention. Tiffany, Rea Property, 2nd ed., p. 
1415. Under this view it seems a proper inference under the circumstances that 
the covenant in the instant case was intended to run. 

Assuming that it was intended to run, is it a covenant that can run? Does 
it ‘‘touch and concern’’ the land? 

While the old rule that choses in action cannot be assigned has almost if not 
quite disappeared, so that the running of covenants need no longer be regarded 
as an exception to a general rule against assignability, there are reasons of 
policy against too freely permitting assignments of -nhoses in action as an inci- 
dent to a transfer of real estate. One is that policy which is opposed to hamper- 
ing alienability of real property by imposing possibly unwelcome burdens upon 
those who acquire title to it. Another is that policy which is opposed to giving 
to the owner of land a monopoly of a use to which other land in the vicinity is 
equally adapted. 

It was contended in the latter of the two cases under consideration that the 
covenant was void as an illegal restraint of trade. This contention was denied 
upon the ground that the restriction was a reasonable one. This however goes 
only to the validity of the contract as a personal obligation and does not meet 
the objection of monopoly suggested above. It is one thing to say that as be- 
tween two persons one has a monopoly of a certain business, it is another to say 
that as between two pieces of land one has a monopoly of that business. 

The policy of the law against fettering alienation has manifested itself in 
the general rule with respect to easements and other incorporeal interests, that 
*‘new and unusual incidents cannot be attached to land either by way of benefit 
or burden.’’ Norcross v. James, 140 Mass. 188, 2 N. E. 946; Keppell v. Bailey, 
2 Myhre v. K. 517; Ackroyd v. Smith, 10 C. B. 164. In other words no new 
incorporeal interests can be created. 

This policy has manifested itself as pointed out in the law of covenants and 
restrictions running with the land, that they must ‘‘touch and concern’’ the 
land. The difficulty is to determine what covenants ‘‘touch and concern’’ the 
land. Little difficulty appears, ordinarily, from the viewpoint of the covenantor 
upon the point. The covenant almost if not quite invariably affects his physical 
enjoyment of his premises. But the covenant must ‘‘touch and concern’’ the 
covenantee’s land also. Does it ‘‘touch and concern’’ his land only when it 
affects the physical enjoyment of it, or may it ‘‘touch and concern’’ his land 
when it affects the income derived from it? Assuming that the covenant sued 
on in the instant case is one running with the land the latter alternative is 
adopted by it. The occupation of the Columbia Hotel was rendered more profit- 
able by the closing of the Republican Hotel, but in no other way was it affected, 
at least so far as appears. There is authority for this position. Frye v. Part- 
ridge, 82 Ill. 267; Robbins v. Webb, 68 Ala. 393; Hodge v. Sloan, 107 N. Y. 
244, 17 N. E. 335; Stines v. Dorman, 25 Ohio St. 580. There is perhaps an 
equal amount of authority to the contrary. Norcross v. James, 140 Mass. 188, 
2N. E. 946; Kettle River R. Co. v. Eastern Ry. Co. of Minn., 41 Minn. 461, 43 
N. W. 469; Tardy v. Creasy, 81 Va. 553; Brewer v. Marshall, 19 N. J. Eq. 537. 














RECENT CASES 43 


See also, Rubel Bros. v. Dumont Coal and Ice Co., 182 N. Y.°204; Sjoblom v. 
Mark, 103 Minn. 193, 114 N. W. 746. On the whole the latter cases give the 
impression that they are based upon the sounder conception of policy; and that 
land ought not to be permitted to be fettered with restrictions which have no 
other purpose and no other effect than to give, so far as such land is concerned, 
other land in the locality a monopoly of a specified business. 

O. 8. R. 


AGREEMENT TO CREDIT oR DiscHARGE A Dest as Part Pay- 
MENT WITHIN THE STATUTE OF FrauDS—lIn Scott v. Mundy § Scott, — Iowa, 
—, 186 N. W. 206, the court held that an oral agreement between the parties 
to a sale of personal property to discharge a pre-existing debt to the buyer to 
the extent of the purchase price constituted a sufficient part payment of the 
price to satisfy the statute of frauds, which requires (Iowa Code sec. 4625) 
written evidence of such a sale when no part of the property is delivered and 
no part of the price is paid. In this case no entry was ever made upon the 
books of the firm giving any credit to the vendee and no indebtedness was 
cancelled, discharged or released by any writing. This case follows Peake v. 
Conlan, 43 Iowa 297, in which the court said, ‘‘The debt was by the contract 
paid or cancelled. There was then a performance of the contract when it was 
entered into. This feature takes it out of the statute of frauds.’’ In other 
words, an agreement may be at once a contract and part performance of the 
same contract. 

The great weight of authority seems to hold otherwise. The court in the 
present case suggests the possibility of distinguishing this case from those 
contra on the basis of whether there is an ‘‘agreement to credit’’ a debt or an 
‘‘aetual discharge’’ of a debt, that if it is the latter it satisfies the statute 
(p. 210). The difficulty is that the problem of the courts has been to decide 
what constitutes ‘‘an actual discharge.’’ If the suggestion is that when the 
entire debt is to be wiped out it is a discharge and when it is to be only partially 
wiped out it is an agreement to credit, this possible distinction is not borne out 
by the cases. 

Apparently the only case in accord is Johnson v. Buchanan, 29 N. 8S. 27, in 
which what is said on this point appears to be dictum (the court finding that 
possession and control of the property was vested in the purchaser, and two out 
of four judges declining to express an opinion on this point) based explicitly 
upon dictum (the suggestion of B. Pollock, in Walker v. Nussey, below, that 
‘¢Had these parties agreed to extinguish the debt and receive the goods pro 
tanto the law might have been satisfied’’). 

In this leading case of Walker v. Nussey, 16 M. & W. 302, two suggestions 
were made which have led to divergent views. In the first place, it is said this 
so-called part payment was a part of the bargain itself, hence it cannot be re- 
garded also as payment on the contract. B. Parke, said, ‘‘Had there been a 
subsequent agreement that the sum due from the vendor was to be wiped off 
from the amount of the price or that the goods delivered should be taken in 
satisfaction of the debt either might have been equivalent to part payment.’’ 
In the second place strong emphasis is laid on the fact that here all rested in 
mere verbal contract, that no receipt was given by the creditor or any other 
thing done by him. It may be inferred then that one of two things might 
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have satisfied the statute, an independent contract as to the price or an act done 
in addition to the contract. Whichever view is taken, however, on this question, 
the decision is clear that where, as in the principal case, the agreement as to 
price is one of the terms of the contract of sale, it is not a part payment. It is 
wholly inconsistent with the statute to hold that the plaintiff may rely on a 
mere oral term of the contract. Norton v. Davison, 1 Q. B. 401. 

It is suggested that the question of whether the agreement constitutes part 
payment should turn on whether or not the stipulation regarding payment is 
independent, and not a mere term of the contract of sale, rather than on whether 
or not the whole thing ‘‘lies in parol.’’ 21 Eng. Rul. Cas. 25, citing Dow v. 
Worthen, 37 Vt. 108. In this case A delivered apples to B, the price being un- 
determined. Later B sold A poultry, the price of the apples being then de- 
cided as $75, and it being agreed that this sum ‘‘should apply’’ on the price 
of the poultry. The court, holding that this constituted part payment, at- 
tempted to distinguish it from Walker v. Nussey on the ground that in that 
case the plaintiff proved a mere agreement to pay, the contract being that the 
£4 ‘‘should go in part payment,’’ and in this case proved an actual application, 
the agreement being that the $75 ‘‘should apply’’ and both parties treating 
the $75 as so much paid. Even here, however, the court denies the necessity of 
holding that this agreement would be sufficient in the absence of any act done 
to evidence the fact of payment, the act here being the settlement of the deal- 
ings as to the apples, and the actual transfer of the title to them. The case ap- 
pears however to be contrary in principle to the cases below. 

In holding that such oral agreements do not constitute part payment the 
courts practically without exception put their decisions expressly on the ground 
that the object of the statute is to have something pass between the parties be- 
side mere words, that some outward visible act is required. Gilman v. Hill, 36 
N. H. 311; Mathiesson v. McMahon, 38 N. J. L. 536; Ely v. Ormsby, 12 Barb. 
570; Brabin v. Hyde, 32 N. Y. 519 (reversing 30 Barb. 265); Pitney v. Glen’s 
Falls Ins. Co., 65 N. Y. 6. In accordance with these cases and the principle 
that the contract must not rest in words alone are Galbraith v. Holmes, 15 Ind. 
App. 34; Mattice v. Allen, 3 App. Dec. 248 (reversing 33 Barb. 543 and ex- 
pressly following Brabin v. Hyde, above) ; Artcher v. Zeh, 5 Hill 200; Clark v. 
Tucker, 4 N. Y. Super. RB. 157. 

In many cases the sole purpose of the sale in controversy is the payment of 
the debt agreed to be cancelled. Even so the promise to credit or cancel the 
debt is not part payment. Sawyer v. Ware, 36 Ala. 675; Finscher v. Stanley 
Elec. Mfrg. Co., 134 Ga. 399; Gorman v. Brossard, 120 Mich. 611; Walrath v. 
Richie, 5 Lan. 362; Buskirk v. Cleveland, 41 Barb. 610; Rankins v. Grupe, 36 
Hun. 481. 

In none of the above cases was there any evidence of actual cancellation or 
application of the credit. The courts held simply that there was no payment 
until the application was made. They suggest that the fact of a receipt given, 
eredit actually entered, or credit endorsed on a note would be vital. Yet not 
every act done in accordance with the agreement will constitute part payment. 
‘*The agreement must be consummated by an act which shall be obligatory upon 
the purchaser (creditor) and enable the vendor to enforce the contract of sale.’’ 
Brabin v. Hyde, above (entry made on a blank leaf of an account book, not on 
the account itself). The note should be cancelled or the amount endorsed on it, 
or if the price is to be applied on an open account the creditor must part with 
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some evidence of the application which shall bind him. Artcher v. Zeh, above 
(note was not endorsed, there was nothing to bar the creditor from collecting 
the original amount) ; Teed v. Teed, 44 Barb. 96 (entry made by creditor in a 
memorandum book, but not in his account book); Milos v. Covacevich, 40 Or. 
239 (an incomplete receipt given. In this case the court said that a receipt 
purporting to embody all the terms of the contract is subject to the same rules 
as any other contract, which leaves this case as if no receipt had been given.) 
In Young v. Ingalsbe, 208 App. Div. (N. Y.) 503, the purchaser credited the 
vendor’s account but the court objected that the vendor was in no way an actor 
with regard to it. That is, one party cannot be permitted to make the contract 
binding by his act alone, not participated in by the other party. 

It is to be remarked that the cases in which such an agreement was held 
clearly to constitute part payment, while not expressing it definitely, are con- 
sistent with the principle that the debtor must be put in a position to enforce 
the credit. Johnson v. Tabor, 101 Miss. 78 (gave credit on books and delivered 
receipt); Dieckman v. Young, 87 Mo. App. 530 (endorsed note); Smith v. 
Bouch, 66 Wis. 62 (note delivered up); Norwegian Plow Co. v. Hanthorn, 71 
Wis. 529 (entry on account and receipt given). 

After the completion of this note, the decision on which it is based was re- 
versed on rehearing. See Scott v. Mundy & Scott, — Iowa, —, 188 N. W. 972. 

MIRIAM FRYE. 


WorKMAN’S COMPENSATION ACT—RIGHT OF PARENT TO RECOVER FoR Loss 
oF SERVICES OF MINoR CHILD—Is a recovery by a minor child, under the Work- 
man’s Compensation Act a bar to the parent’s common law right to recover 
for loss of services, medical expenses, etc? 

In Iowa (Hilsinger v. Zimmerman Steel Co., 187 N. W. 439); New Jersey 
(Bunofiglio v. Newman & Co., 93 J. L. 174) and West Virginia (Adkins v. 
Hope, 81 W. Va. 449) it has been held that the Workman’s Compensation Act 
provided a new remedy and that it was the exclusive remedy against the em- 
ployer. In all of these states however the particular statutes involved were 
clear and explicit, showing that such was the intent of the legislature. 

In Massachusetts, under a statute the language of which closely resembles 
that of Wisconsin, a different conclusion was reached. In King v. Viscloid Co. 
219 Mass 420; 106 N. E. 988, a mother was allowed to recover for medical ex- 
penses, nursing and loss of wages occasioned by an injury to her 16-year-old 
son while employed by defendant and due to defendant’s negligence. The son 
had recovered—by his next friend—under the Workman’s Compensation Act for 
his wages and medical bills. The Act in question provided, ‘‘If an employee of 
a subscriber files any claim with or accepts any payment from the association 
on account of personal injury, or makes any agreement, or submits any question 
to arbitration under this act, such action shall constitute a release to the sub- 
scriber of all claims or demands at law, if any, arising from the injury.’’ The 
court said, ‘‘ At Common Law when this boy was injured, he gained a right of 
action for himself; and the present plaintiff, his mother, gained another and 
different right of action for the damage caused to her. The former action, 
that of the boy himself has been taken away and a different remedy has been 
substituted therefor; but this of itself does not affect the second right of action, 
that of the boy’s parent. That the boy received full compensation for the injury 
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to himself does not affect her right to recover for her own loss .... he had 
waived his right of action; but he had not waived, by his own mere act he 
could not waive his parent’s independent right. His waiver was by operation 
of law a discharge of his own right; but no discharge of his right could dis- 
charge or take away the right which had become vested in her.’’ 

It is clear that in Wisconsin prior to the passage of the Workman’s Compen- 
sation Act the parent had a distinct right of action against an employer for any 
wrongful act that resulted in an injury to a minor child. Wysocki v. Wisconsin 
Lakes Ice and Cartage Co., 125 Wis. 638, 104 N. W. 707; Rooney v. Milwaukee 
Chair Co., 65 Wis. 397, 27 N. W. 24. Permitting the child to contract for her 
services is not such an emancipation as to amount to a waiver of this right. 
Monaghan v. School District, 38 Wis. 100. 

The Workman’s Compensation Act of Wisconsin, Sec. 2394—3 Wis. Stat., pro- 
vides that, ‘‘ Liability for the compensation hereinafter provided for, in lieu 
of any other liability whatsoever, shall exist against any employer for any per- 
sonal injury accidentally sustained by his employee, and for his death, in those 
eases where the following conditions of compensation occur. . . .And where 
such conditions of compensation exist for any personal injury or death, the 
right to the recovery of such compensation pursuant to the provisions of section 
2394—3 to 2394—31, inclusive, and acts amendatory thereof, shall be the 
exclusive remedy against the employer for such injury or death; in all other 
eases, the liability of the employer shall be the same as if this and the suc- 
ceeding sections of sections 2394—3 to 2394—31, inclusive, had not been passed, 
but shall be subject to the provisions of sections 2394—1 and 2394—2.’’ 

Taking this section of the statute as a whole it is quite clear that the legisla- 
tive intent—as expressed—is that the liability provided for by the act shall be 
‘*in lieu of any other liability whatsoever.... for any personal injury accident- 
ally sustained.’’ This section does not say that the liability therein provided 
is in lieu of any other liability whatsoever, but rather that it is in lieu of any 
other liability for the personal injury. Nowhere else in the act does the lan- 
guage used indicate that the intent was otherwise. This distinction is impor- 
tant because it indicates that the Workman’s Compensation Act does not affect 
other causes of action than those ‘‘for an injury to the person.’’ And the 
Supreme Court in Wysocki v. Wisconsin Lakes Ice g Cartage Co., supra has de- 
cided that the parent’s cause of action is not ‘‘for an injury to the person.’’ 
In that case a minor son of the plaintiff had recovered, through his guardian, 
$8500 for an injury sustained while in defendant’s employ. Several years later 
the father brought suit to recover damages for loss of services and for medical 
attendance and nursing resulting from the injury. The defense set up statutes 
of 1898, section 4222 subd. 5, which required serving of notice within one year 
from date of any injury to the person as a condition precedent to bringing suit. 
It was there held, ‘‘ The cause of action at bar is not one to recover damages for 
a bodily injury. True, it is contended that the damages claimed resulted in 
consequence of the bodily injury sustained by the plaintiff’s son but the cause 
of action itself is not, ‘for an injury to the person,’ but for loss of services and 
incidental expenses occasioned because of the personal injury sustained by the 
son .... The damages which the plaintiff may recover, in the action at bar, 
if he recover at all, are not damages for the personal injuries sustained by his 
son in consequence of the negligence of the defendant. These damages he does 
not claim, is not entited to, and could not recover. They belong to a separate 
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and distinct eause of action, and belong to the minor son himself. The cause 
of action to recover them is a different cause of action from the one at bar, 
and falls within the classification of causes of action for injury to the person, 
while the plaintiff’s cause of action falls within the other provision of the 
statute, ‘‘an injury to the rights of another not arising on contract.’’ 

The case of Anderson vy. Miller Scrap Iron Co., 169 Wis. 106, can not be 
taken as authority against the proposition. In this case it was held that the 
administratrix could not bring an action under the survival statute of Michigan 
against the defendant company for the death of an employee while working 
temporarily in Michigan. Both the employer and employee were citizens of 
Wisconsin and subject to the Wisconsin Workman’s Compensation Act. The 
court held that under these circumstances, ‘‘the right of the employee to re- 
cover the compensation provided for by the act is exclusive of all other remedies 
against the employer for any injury which the employee may sustain, and in 
the event of his death the same limitation applies to his personal represent- 
atives.’’ 

If it be admitted that the Wisconsin act applies at all to Wisconsin employees 
while working outside the state the holding is clearly right. The survival statute 
under which the action was brought did not give a new cause of action to the 
administrator. It merely made those causes of actions that existed in de- 
ceased’s life time to survive to his personal representatives after his death. As 
the Compensation Act took away these causes of action from the deceased there 
could be nothing to survive to his administratrix. 

Keeping in mind that rule of statutory construction that, ‘‘an existing com- 
mon law remedy is not taken away by a statute unless by direct enactment or 
by necessary implication,’’ King v. Viscloid Co., supra, it seems that the parent’s 
right of action for an injury to a minor child is not taken away by the Work- 
man’s Compensation Act in those cases where it would have existed before the 


Act. 
Gero. A. GARRIGAN. 


STATUTE oF Fraups—‘‘ Lirtine’’ Out or THE STaTuTE—The substance of the 
controversy in Peavey v. Loveland, 174 Wis. 57, cannot be better nor more con- 
veniently stated than in the language of the reporter: 

‘*Consolidated action to foreclose a mortgage and to enforce the payment of 
a note for $5,000. The written guaranty read: ‘I hereby guaranty the payment 
of the within note and mortgage before and after maturity. H. H. Peavey.’ 
The consideration of the guaranty was the assignment to Peavey by the payee 
of the note, Loveland, of a one-half interest in notes other than the one 
guaranteed, aggregating $10,000, secured by the same mortgage which Peavey 
has foreclosed in this action, consolidated with Loveland’s foreclosure of the 
same mortgage, and in which the trial court found that he was personally liable 
on the guaranty.’’ Peavey appealed. 

Chief Justice Vinje says that the appeal raises two questions: the first 
‘¢whether there has been such an execution of the agreement on the part of 
Loveland, by the transfer to Peavey of a one-half interest in the notes, as to 
lift the guaranty out of the statute of frauds.’’ The guaranty is presumably 
within the statute because it does not state the consideration. The second is 
obviously whether the plaintiff in executing the guaranty was not primarily 
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promising to pay his own debt by paying the debt of another to their common 
ereditor, in which case the promise would not be within the statute at all, nor 
require any ‘‘lifting.’’ It was on this latter ground that the trial court de- 
cided the case against the guarantor. So far as the facts are stated—‘‘ the 
facts are not set forth fully,’’ the opinion states—this consideration would 
seem to justify the conclusion reached by the trial court and by the supreme 
court. But the court says: ‘‘We do not pass upon the correctness of the latter 
finding, as we prefer to rest our case upon the ground that the guarantor 
aecepted, retained, and still insists upon retaining the benefits of a valuable 
consideration that enriched him and to that extent impoverished the promisee.’’ 
‘*TIt is a familiar principle that where one on the strength of a defective agree- 
ment in good faith parts with a valuable consideration which enriches the 
promisor, a court of equity will enforce the agreement, though it requires the 
lifting of it out of the statute of frauds. Rowell v. Smith 123 Wis. 510, 102 
mn. We. %.°” 

It is submitted that. the learned justice has overstated the principle, and 
that, properly stated it would not justify the court in ‘‘lifting’’ this guaranty 
out of the statutes. The expression ‘‘lifting’’ a case out of the statute of 
frauds is an unfortunate one, as it seems to imply a discretionary power in the 
court to dispense with a legislative enactment, and at the same time obscures 
the real principle on which the court acts. But it is a phrase which has ob- 
tained a certain currency. See Rowell v. Smith, 123 Wis. 510, per Marshall 
J. at p. 527. 

What it means, however, is nothing more than this, that one may so conduct 
himself as to estop himself from relying on the statute as a defense. This is 
nothing more than occurs in most cases of estoppel, where one by his conduct 
precludes himself from asserting a legal right as a ground of either action or 
defense. This estoppel is sometimes loosely referred to as conduct which 
‘“works a fraud’’ upon the opposite party (Henrikson v. Henrikson, 143 Wis. 
314) or ‘‘practising a fraud’’ upon him (Smith v. Finch, 8 Wis. 245, quoted 
with approval in Popp v. Swanke, 68 Wis 364). But the real question, when- 
ever there is a claim that a given transaction should be lifted out of the 
statute of frauds is simply whether the opposite party has so conducted him- 
self as to make it inequitable that the legal rights which flow from the statute 
should be applied in his favor. There is nothing extraordinary about this 
sort of equitable interference with the enjoyment of legal rights. It occurs 
whenever, to cite two instances out of many, a judgment creditor is enjoined 
from enforcing his judgment, or a plaintiff at law from prosecuting his suit 
to judgment. In these eases, the nature of the jurisdiction has not been ob- 
seured by any unfortunate talk about ‘‘uplifting’’ the defendant’s judgment 
or chose in action from the domain of the law. It is a simple estoppel which 
entitles the plaintiff in equity to sueceed in eases in which he is confronted 
by the legal rule. This is apparent from the prior decisions of the court, though 
the word ‘‘estoppel’’ does not seem to have been generally used, the court 
seeming to prefer to use the expression ‘‘working a fraud’’. Most of the 
eases have been actions for the specific enforcement of parol contracts to con- 
vey lands. In these cases the estoppel most generally relied on is the taking 
of possession by the vendee, either with or without improvements by him. In 
taking possession under a void contract he has become liable at law as a tres- 
passer (Smith v. Finch, 8 Wis. 245; Popp v. Swanke, 68 Wis. 364; Henrikson 
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v. Henrikson, 143 Wis. 314) and in making improvements he has expended his 
money in a way for which the law gives him no remedy beyond the dubious 
extent to which the improvements may have enhanced the value of the defend- 
ant’s land. The presence of this element—possession taken by the vendee— 
is so general in such cases, that it is not surprising that an impression should 
have gained some currency that there was something magical in the taking of 
possession, and that under no circumstances could the executory vendee under 
such a contract succeed in getting the statute ‘‘uplifted’’ unless he had taken 
possession. Such was the claim made in Henrikson v. Henrikson, 143 Wis. 314, 
in which the plaintiff on the faith of an oral promise to convey had spent his 
own money on the land while in the possession of another. In holding for the 
plaintiff the court per Kerwin J. says, ‘‘The general rule is that part perform- 
ance by the purchaser under an oral agreement to convey is not sufficient to 
take the contract out of the statute of frauds, unless possession is taken by 
such purchaser. The general rule has been often laid down by this court. Smith 
v. Finch, 8 Wis. 245; Brandeis v. Neustadtl, 13 Wis. 142; Ellis v. Cary, 74 Wis. 
176; Blanchard v. McDougal, 6 Wis. 167; Koch v. Williams, 82 Wis. 186; Popp 
v. Swanke, 68 Wis. 364; Harvey v. Burhans, 91 Wis. 348; Horn v. Ludington, 
32 Wis. 73. In the above and similar cases it will be seen that the purchaser, 
or party complaining because of failure to carry out the oral agreement, 
eould be restored to his former position in an action at law. In other words 
equity will not enforce an oral agreement where possession has not been taken, 
though partly or even fully performed by one party, because he has an adequate 
remedy at law..... 

‘But it is also true that there is another class of cases resting upon the well 
settled doctrine that where there is performance or part performance by the 
purchaser under and in pursuance of an oral contract to convey land, though 
no possession be taken by the purchaser, and the vendor after performance by 
the vendee refuses to convey, equity will enforce specific performance where 
the vendee has no adequate remedy at law, and the refusal to perform on the 
part of the vendor would work a fraud upon the vendee. The following are 
some of the authorities illustrative of this rule: Cutler v. Babcock, 81 Wis. 
195; Martineau v. May, 18 Wis. 54; Ingles v. Patterson, 36 Wis. 373; Little- 
field v. Littlefield, 51 Wis. 23; Wall v. M., St. P. & 8S. 8. M. Ry. Co., 86 Wis. 
48; Seaman v. Ascherman, 51 Wis. 678; Scheuer v. Cochem, 126 Wis. 209. The 
eases in this court which recognize the rule lay down the exception.’’ 

If there is any doubt as to the meaning of this—and I do not see how there 
can be—it would seem to be removed by the language of the court in Horn v. 
Ludington, 32 Wis. 73, quoted with approval by the court in Littlefield v. Little- 
field, supra, and again quoted in Henrickson v. Henrickson, supra, in italics: 
‘*One party must have induced the other to so act that if the contract be 
abandoned he cannot be restored to his original position, and a refusal to per- 
form the contract will operate as a fraud.’’ 

This is, of course, simply an estoppel. 

To be sure, these contracts were all, or nearly all of them for the conveyance 
of real estate, but the reasoning of the courts in disposing of such contracts is 
equally applicable to any other contract within the purview of the statute. 

What then does estop a defendant from relying on the statute? This is 
often enough a difficult question to determine. But in the two and a half cen- 
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turies that such questions have been under discussion certain principles have 
come to be regarded as settled. One of these is that mere payment of the 
purchase price does not estop the one who has received it from relying upon 
and obtaining the benefit of the statute in a case involving it. The reason 
assigned is that the plaintiff may recover his purchase price, and the enforce- 
ment of the statute does not, therefore, work a fraud upon him nor estop the 
defendant. (Smith v. Finch, 8 Wis. 245; Horn v. Ludington, 32 Wis. 73; Har- 
ney V. Burhans, 91 Wis. 348; Brandeis v. Neustadtl, 13 Wis. 142; Blanchard v. 
McDougal, 6 Wis. 167.) Yet such a purchaser, who has paid in whole or in 
part, is precisely one who ‘‘on the strength of a defective agreement in good 
faith parts with a valuable consideration which enriches the promisor.’’ 

The promisor is not estopped by the receipt of a benefit which, on demand, 
he must return to him who gave it, nor is the promisee irrevocably injured by 
parting with a consideration to the return of which he is entitled upon demand. 
(Horn v. Ludington, supra.) That it is not voluntarily returned or that a suit 
is necessary to recover it, or that it cannot be recovered in specie provided its 
value is readily ascertainable,—in other words, that the promisor ‘‘ accepted, 
retained, and still insists upon retaining the benefits of a valuable consideration 
that enriched him and to that extent impoverished the promisee’’ has never 
been held to affect the application of the principle, whatever we may think 
of its soundness, originally. The instances, on the other hand, in which the 
statute has been held to be ‘‘uplifted,’’ because of the consideration given, 
either of benefit to the promisor or of detriment to the promisee, are precisely 
those cases in which a consideration thus furnished is of such a nature that it 
cannot be recovered. The familiar example, of course, is that of the executory 
vendee of real estate under such a void contract who enters upon the land under 
the contract and makes valuable improvements. Whether this be strictly by way 
of a consideration for the promise is immaterial. The essential fact is that, 
relying upon the vendor’s promise, he has suffered an injury for which the law 
affords him no adequate relief, and even equity can give him none unless by 
estopping the vendor from setting up the statute. 

Under the settled principles governing this class of relief a vendee of two 
pieces of land, as to one of which he has paid the purchase price, while as to 
the other he has paid nothing, but has entered and made improvements, perhaps 
of no benefit at all to anyone but himself, may have his contracts ‘‘uplifted’’ as 
to the one in which he has conferred no benefit on the promisor, while he will 
be denied relief in equity as to the piece in which he ‘‘in good faith parts with 
a valuable consideration which enriches the promisor.’’ 

It would seem that the principle stated by the court should receive the very 
important qualification that in the case supposed ‘‘a court of equity will enforce 
the agreement though it requires the lifting of it out of the statute of frauds,’’ 
provided the plaintiff may not otherwise be reinstated in his consideration or 
its equivalent. 

How would this principle, as thus modified, work in the case under discus- 
sion? The consideration given by the promisee of the guaranty was a half in- 
terest in some promissory notes of a third party. Unquestionably on all au- 
thorities if the promisee had paid cash for the void guaranty that would have 
availed him nothing in an action to enforce it. His action, indeed his only 
one, would have been for a return of the consideration. Is it different because 
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the consideration consisted of an interest in the promissory notes of a third 
party? These notes are still in existence, apparently in the hands of the plain- 
tiff himself, and no reason appears why if the guaranty be void the interest may 
not be recovered, or, if otherwise, their value would seem to be easily deter- 
minable. Nay, more, the notes in question together with other notes are the 
subject matter of this action, and both the guarantor and the guaranteed are 
parties to the action, and adverse parties. In this very action, then, the court, 
upon proper pleadings, might have fully restored to the defendant the very 
things he had given as consideration and—so far as it appears—all the benefits 
that he has lost or the guarantor received by virtue of the guarantor’s tem- 
porary ownership of a half interest in them. Such relief frequently, perhaps 
generally, requires resort to another action by the plaintiff; but that fact has 
never been held to make any difference, though the courts have shown a com- 
mendable desire to give the plaintiff the relief to which he is entitled in the 
action itself in which he has misconceived his rights. McLennnon v. Church, 
163 Wis. 411, is a striking instance in which the court has yielded to this desire, 
holding that one who, having a cause of action in law only, mistakenly but in 
good faith resorts to equity may have his legal rights administered in the 
equitable action. A court which thus holds could not have the least difficulty in 
this action, which is properly and necessarily brought in equity for other rea- 
sons, in giving plaintiff legal restitution in the action itself. 

In deciding the ease here commented on the court relies on Rowell v. Smith, 
123 Wis. 510. That was an action to either enforce or to reform and then 
enforce a guaranty, defective in the same respect—a failure to state the con- 
sideration—as the one in the case under discussion. The court declined to give 
either relief, largely for reasons not applicable to this case. The only state- 
ment in the lengthy opinion of Justice Marshall which would seem to have any 
particular applicability to the present case is this: ‘‘From the fact that one 
who hides, so to speak, behind the statute of frauds, at law obtains title by 
force of such statute to something of value without rendering a just equivalent 
therefor, or being answerable to any legal remedy, springs the obligation on 
the one side and the corresponding equitable remedy on the other.’’ 

The case under review appears to the writer to ignore the limitation italicized 
above, and, for that reason, to arrive at a wrong conclusion. 

H. L. 8. 


UNINCORPORATED ASSOCIATIONS—LIABILITY FOR TortT—United Mine Workers 
of America v. Coronado Coal Co.—U. 8.—, 42 Sup. Ct. Rep. 570, was an action 
against the U. M. W. of A., Dis. No. 21 of the U. M. W. of A., 21 local unions 
and 65 individuals. The action was brought to recover damages for the destruc- 
tion of property which resulted from an attack on the mine by union men, 
following an attempt to operate it with non-union employees. The defendants 
were charged with having entered a conspiracy to restrain and monopolize inter- 
state commerce in violation of the 1st and 2nd sections of the Anti-Trust Act. 

The following points were decided: (1) There was not a misjoinder of parties 
plaintiff, the action having been brought by nine interrelated mining companies. 
(2) The U. M. W. of A. Dist. No. 21 of the U. M. W. of A and the local un- 
ions, although unincorporated associations, were liable for their torts and were 
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suable in their own names. (3) There was no evidence to show any agency or 
ratification by the U. M. W. of A. in the conspiracy charged, in the absence of 
which it was not liable for the acts of the District or the unions. (4) There was 
no evidence to show a conspiracy to restrain or monopolize interstate commerce, 
and this was essential to a successful prosecution under the Anti-Trust Act. 
The evidence showed that ‘‘it was in fact a local strike, local in origin and 
motive, local in its waging, and local in its felonious and murderous ending.’’ 

The conclusion that unincorporated associations were suable in their names 
in this instance seems to rest upon three grounds, namely (1) Public policy re- 
quires that individuals and society be protected in this manner from the possi- 
bility of oppression and injury growing out of the existence of powerful cen- 
tralized associations which have the same facilities for unified action as have 
corporations. (2) The words of the Anti-Trust Act include organizations of 
this nature. (3) It is purely a procedural matter whereby a suit is brought 
against several of a class against whom a valid cause of action exists. 

In connection with the first point the court calls attention to the great mass 
of legislation in this country which has been enacted protecting organized labor 
and in fact recognizing it as an entity. Attention is also directed to the enor- 
mous power of concentrated action possessed by these organizations. The court 
here followed the rule laid down in the English case of Taff Vale Co. v. Amalga- 
mated Society of Railway Servants, [1901] A. C. 426. This rule was later 
modified by the Trade Disputes Act, the wisdom of which has been questioned 
by eminent authority. Salmond on Torts, 5 ed. p. 70. There is a great mass 
of authority in this country holding contra to the Taff Vale case, which may be 
found collected in 3 A. and E. Ann. Cas. 695, 6 Ann. Cas. 829, and 2 L. R. A. 
N. 8. 788, 5 C. J. 1369. Baskins v. U. M. W. of A. Ark. 234 S. W. 
464, declines to follow the English case. 

The pertinent part of the Anti-Trust law describes the persons who may be 
sued, as follows: ‘‘Corporations and associations existing under or authorized 
by the laws of the United States ....’’ The court points out that the statute 
here expressly refers to such organizations as the defendants in this action. This 
was not the first case where unincorporated associations were made parties to 
suits in the federal courts under the Anti-Trust Act. U. 8. v. Trans Missouri 
Freight Assn., 166 U. S. 290; U. S. v. Joint Traffic Assn., 171 U. 8. 505; 
Montague § Co. v. Lowry, 234 U. 8. 600; Eastern States Lumber Assn. v. U. 8. 
234 U. 8. 600. 

On the third point the Court says ‘‘ .... The suability of trade unions is 
after all in essence and principle merely a procedural matter.’’ What the court 
does is to follow the trend of equitable procedure which seeks to make existing 
rights more readily enforcible. Story Eq. Pleading 8 ed. sec. 94, 97. St. Ger- 
main v. Bakery Union, 97 Wash. 282; Barnes v. Chicago Typographical Union, 
232 Ill. 402. This feature of the case is discussed in Baskins v. U. M. W. of A., 
supra, in which case the court declines to apply the equitable doctrine because 
the action is one at law. 

Having decided that an unincorporated association may be sued, in its name, 
for the torts committed by it, it remains to be seen how far this liability ex- 
tends. The court summarizes this liability as follows: ‘‘. . . . if in the conduct 
of a strike unlawful injuries are inflicted the District organization is responsible 
and the fund accumulated for strike purposes may be subjected to the payment 
of any judgment that is recovered ’’ In reference to the particular acts of 
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destruction in this case the court said: ‘‘. . . . the overwhelming weight of evi- 
dence establishes that this was purely a union attack under the guidance of 
the District officers.’’ It may therefore be that liability of the association 
is limited to those injuries inflicted under the direction of the officers of the 
organization, or sanctioned by their subsequent ratification. 

C. G. Maruys. 


CONSTITUTIONAL LAW—TAxATION—CHILD LaBor Tax LAw—Recently Con- 
gress made two unsuccessful attempts to exercise regulatory control over the 
practice of employing child labor. By Act of Sept. 1, 1916, ce. 432, 39 Stat. 675, 
it was provided that goods, manufactured or produced by any mine, quarry, or 
manufactory, in which children within certain prohibited age limits had been 
employed, were to be denied the channels of interstate commerce. In Hammer 
v. Dagenhart, 247 U. 8S. 251, 38 Sup. Ct. Rep. 529, 62 L. Ed. 1101, 3 A. L. R. 
649, Ann. Cas. 1918, E. 724, it was held that the law was violative of the Tenth 
Amendment and, therefore, unconstitutional, for the reason, that the enforce- 
ment of the law was clearly an exercise of the police power reserved to the 
States. 

Subsequently, Congress incorporated into the revenue act of 1919 provisions 
known as the Child Labor Tax Law, 40 Stat. 1057, 1138; Comp. St. Ann. Supp. 
1919, sec. 6336 7-8 a-h. The law, in substance, placed a tax of ten per centum 
on the net profits of certain classes of establishments, which at any time dur- 
ing the taxable year knowingly, and in violation of a prescribed course of con- 
duct, employed or permitted to work therein, children within prohibited age 
limits of 16 and 14 years. Further, the law contained provisions, authorizing 
inspections by agents of both the Department of Labor and the Department of 
the Treasury of those establishments coming within the purview of the statute, 
and in addition provided for a course of procedure to be followed by prospective 
employers of children to protect themselves from employing children without 
duly authorized permits. 

The validity of this law was tested in the case of Bailey v. Drexel Furniture 
Company, 42 Sup. Ct. Rep. 449. The Drexel Furniture Company having paid 
the tax under protest brought an action against the collector of internal revenue 
for its recovery. The federal district court ruled the tax recoverable because 
paid under a law not within the scope of congressional authority, and upon ap- 
peal to the Supreme Court, the lower court was sustained by a decision of eight 
to one, Chief Justice Taft writing the opinion of the majority, Justice Clark, 
dissenting, without written opinion. 

The court held, that the law on its face imposed a penalty and not a tax; the 
auxiliary provisions added to the penalizing provisions, constituted it a police 
regulation; Congress not being empowered by the Constitution to legislate on 
matters within the police power of the states, the attempt to do so under the 
guise of a tax law must fail, for want of authority, when the law purporting 
to be a tax law turns out to be a police regulation instead; merely labeling a 
law a tax law does not make it such, when from its provisions it appears 
clearly and palpably to be anything but a tax. 

The fact (1) that the monetary exaction was not laid upon a commodity; (2) 
that it was laid upon a departure from a course of conduct in business; (3) 
that it was assessable whether that departure was great or small; (4) that it 
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was laid only on such departures as were made with knowledge; (5) that the 
detailed regulatory provisions for inspections by agents not connected with the 
tax gathering department of the government were added as auxiliary provi- 
sions; all these facts indicated that the law was not a tax. The court held this 
ease indistinguishable from Hammer v. Dagenhart, supra, and held it distin- 
guishable from the four leading cases, in which the validity of taxing statutes 
have been upheld, as valid tax laws on their face, and where the questions in- 
volved were analogous to that involved in the principal case, namely, Veazie 
Bank v. Fenno, 8 Wall. 533, 19 L. Ed. 482; McCray v. United States, 195 U. 8. 
27, 24 Sup. Ct. Rep. 769, 49 L. Ed. 78, 1 Ann. Cas. 561; Flint v. Stone Tracy 
Co., 220 U 8. 107, 31 Sup. Ct. Rep. 342, 55 L. Ed. 389, Ann. Cas. 1912 B. 1312; 
United States v. Doremus, 249 U. 8. 86, 39 Sup. Ct. Rep. 214, 63 L. Ed. 493. 

In passing upon the validity of taxation statutes the court relies upon cer- 
tain well established principles of construction. It is well settled law that ex- 
cise tax laws will be examined in order to determine whether the tax is laid for 
a public purpose and is geographically uniform. Knowlton v. Moore, 178 U. 8. 41, 
20 Sup. Ct. Rep. 747, 44 L. Ed. 969. A tax will be upheld if it is imposed in 
aid of the exercise of some other power delegated to Congress. Thus in Veazie 
Bank v. Fenno, supra, a tax of ten per cent on bank notes issued by state banks 
was held valid, because under the power to coin money specifically delegated to 
Congress by Article 8, sec. 5 of the Constitution there was also granted the im- 
plied authority to standardize the currency of the country, and so taxing out 
of existence state bank notes was a valid means to a valid end. When, how- 
ever, a provision in a revenue act is wholly disassociated from the revenue rais- 
ing purpose of the act it will be held void. So in United States v. Dewitt, 9 
Wall. 41, 19 L. Ed. 593, it was held that making it a misdemeanor to mix for 
sale naptha and illuminating oils, was a police regulation, although the provi- 
sion was part of a revenue act. However, the fact that the same business may 
be regulated by the police power of the States does not invalidate a federal 
tax on that business, License Taz Cases, 5 Wall. 462, 18 L. Ed. 497, where a 
tax was laid on certain trades and businesses, including those of selling lottery 
tickets and retail dealing in liquors. 

In the McCray case, supra, where a tax of ten cents a pound was laid on 
colored oleomargarine, although it was common knowledge that the purpose 
of the tax was to absolutely suppress the sale of colored butterine, because of 
the evils attending the sale thereof, the court refused to take cognizance of 
the Congressional motive and also refused to consider the destructive effect of 
the tax on the colored oleomargarine industry, but it applied the rules, that 
since Congress had the power to select as a subject of taxation colored oleo- 
margarine, and since the tax was, in fact, a tax, the law was valid, irrespective 
of the circumstance that the ultimate result of its enforcement might be the 
destruction of its subject, and irrespective of the motive which induced its 
passage. The court, however, failed to indicate a test by means of which it 
arrived at the conclusion that the law on its face was a tax. 

In the case of United States v. Doremus, supra, where the Harrison Anti- 
Nareotic Act, 38 Stat. 758, 6 Comp. Stat. 1916, sec. 6287 g-q., was attacked, 
the situation was this: Sec. I of the act placed a dollar fee each year upon ev- 
ery person who dispensed narcotics. Sec. 2, provided for a detailed recording 
system for each transaction involved in so dispensing, requiring, among other 
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things, that physicians keep certain records, of drugs, dispensed to their pa- 
tients, for official inspection, and that dealers, who sold narcotics upon pre- 
scriptions issued by registered physicians, preserve the prescriptions for like 
inspection. The court, applying the principles of the McCray case to the first 
section of the act held it to be a valid taxing measure on its face. When, 
however, the provisions in section 2 of the act were examined, and it was 
found that several of the provisions imposed regulations not directly appli- 
cable to raising revenue, the court extended the doctrine of the McCray case 
and held, that if there be a reasonable relation between valid taxing clauses of 
an act and the regulatory clauses then the entire act will be sustained as 
a valid taxing measure. But here again the court failed to lay down a test 
whereby prima facie the non-taxability of section 1 might have been held not 
to be a tax law. 

It is evident from the above analysis of the McCray and Doremus cases that 
Congress can under valid taxing statutes exercise a national police power. 
So in the principal case the only ground for the failure of the act was the fact 
that there was no valid taxing ‘‘peg’’ upon which to hang the regulatory 
provisions of the act. The ‘‘peg’’ having been found to be a penalty, a 
fortiori, the entire act fell to the ground. It seems clear that had the act 
been sustainable as a taxing measure the incidental effect of its enforcement, 
namely, that the right to employ child labor would have been denied, would 
not have militated against the validity of the statute, on the ground of lack 
of due process, for the court had previously gone on record for the proposition 
that regulating and prohibiting the employment of child labor was a valid 
exercise of the police power of the States. Sturges and Burn Mfg. Co. v. 
Beauchamp, 231 U. 8. 320, 34 Sup. Ct. Rep. 60, 58 L. Ed. 245, L. R. A. 1915 
A 1196. Following the reasoning of the McCray and Doremus cases, wherein 
it was laid down as law, that the ultimate effect of a valid tax law could not 
be gone into by the court, the exercise of police power by Congress not being 
cognizable under a valid child labor tax law, it must follow that if Congress 
can in future pass a tax statute in such form as to indicate on its face that it 
is a tax statute, then the law will be held valid irrespective of its moral, social, 
or economic effect. 

The doctrine of the principal case was immediately applied by the court in 
the case of Hill v. Wallace, 42 Sup. Ct. Rep. 452. There the Grain Future 
Trading Act, approved Aug. 24, 1921, 42 Stat. 187, c. 86, was held to be a 
police regulation, for the tax provision of 20 cents a bushel on all ‘‘futures’’ 
was found to be a penalty for the purpose of coercing Boards of Trade and 
their members into compliance with the numerous rules and regulations, pro- 
vided for in the act, which in no way were, directly or indirectly, related to 
the collection of the supposed tax. Here, again, the penalizing effect of the 
law was clearly recognized on the face of the act when the auxiliary regula- 
tory and prohibitory provisions were examined in connection with the clauses 
laying the supposed tax. 

From the analysis of the four cases, the McCray, Doremus, Bailey, and 
Hill, it is manifest that while the court has no particular test whereby prima 
facie it appears that a taxing measure is in fact a taxing measure, or whereby 
prima facie the supposed taxing law is in fact a police regulation, it may be 
safely stated that the common law methods of construing the actual status of 
the law, whether it is what it purports to be or not, are the only methods the 
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court can use. Each statute will be examined as it comes before the court in 
a litigated case and then the particular characterization it will receive by the 
court will be determined solely from the standpoint of the court’s judicial in- 
terpretation of all the provisions contained therein. Thus, the same indefinite- 
ness necessarily attaches to taxing clauses as attaches to laws passed pursuant 
to the commerce clause and passed pursuant to the police power of the States. 

The reluctance on the part of the court to apply a test whereby the law- 
makers might be guided beforehand in forming statutes which comply with 
the test, is due to the aversion the court has to laying down a rule of thumb 
which might later bob up, like Banquo’s ghost, and cause embarrassments from 
which escape would be almost impossible without either reversal of the rule 
or legalizing a statute clearly provocative of far-reaching harm. 

Among the interesting literature upon the points raised in the cases herein 
reviewed, are the following: ‘‘ Nullification by Indirection,’’ 23 Harvard Law 
Review, 441, by James M. Beck; ‘‘ Powers of Regulation Vested in Congress,’’ 
24 Harvard Law Review 77, by Max Pam; ‘‘ Covert Legislation and The Con- 
stitution,’’ 30 Harvard Law Review 801, by Judge Charles H. Hough; ‘‘Is 
There a Federal Police Power?’’ 4 Columbia Law Review 563, by Paul Fuller; 
‘*National Police Power Under the Taxing Clause of The Constitution,’’ 4 


Minnesota Law Review 247, by R. E. Cushman. 
A. J. ENGELHARD. 


CONSTITUTIONAL LAW—POWER OF THE FEDERAL GOVERNMENT TO Fix IN- 
TRASTATE RAILROAD RaTES UNDER THE COMMERCE CLAUSE—The Transportation 
Act of 1920 evidences a new departure on the part of Congress with reference to 
the Federal Policy respecting intrastate railroad rates. Prior to the taking 
over of the railroads under the War Power in January 1918, the supremacy 
of the Federal Governmert in the regulation of rates had been limited to the 
control of interstate rates and such intrastate charges as directly discrimi- 
nated against specific interstate rates fixed by the Interstate Commerce Com- 
mission. Smyth v. Ames, (1898) 169 U. S. 466, 18 Sup. Ct. 418; Houston and 
Texas Railroad v. United States, (1914) 234 U. 8. 342 (Shreveport Rate Case). 

The recent U. 8S. Supreme Court decision in the case known as the ‘‘ Wis- 
consin Passenger Fares,’’ Railroad Commission of Wisconsin v. Chicago Bur- 
lington and Quincy R. R., (1922) 42 Sup. Ct. 232, marks the complete tran- 
sition to practical Federal control of all rates, state as well as interstate. Pur- 
suant to authority conferred by paragraph 3 and 4 of section 13 of the Act to 
Regulate Commerce, the Interstate Commerce Commission ordered a uniform 
horizontal increase of 25 per cent in the rates fixed by the Wisconsin Railroad 
Commission. The Wisconsin Commission had previously denied the petition of 
the railroads for such increase on the ground that the intrastate passenger 
fares had been fixed by statute at 2 cents per mile. The roads anticipating 
interference applied to the Federal District Court for an interlocutory in- 
junction restraining the State Commission or other state officials from inter- 
fering with the maintenance of the fares thus ordered by the Federal Com- 
mission. The injunction having been granted in the lower court the case came 
before the Supreme Court upon the direct proposition as to the power of the 
Interstate Commission to order such general increase in all intrastate fares. 
The court had before it two specific questions: 
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First: Do the intrastate passenger fares work undue prejudice against per- 
sons in interstate commerce such as to justify a horizontal increase in them 
all? 

Second: Are these intrastate fares an undue discrimination against inter- 
state commerce as a whole, which it is the duty of the Commission to re- 
move? 

The court decided both questions in the affirmative. By the provisions of 
paragraph 4 section 13 it is obvious that Congress has for the first time au- 
thorized the Commission to deal directly with intrastate rates in the event 
that they are unculy discriminating against interstate commerce. This power 
had already been indirectly exercised as to specific persons or places in the 
Shreveport Case, supra. This would indicate that the underlying principle of 
the courts position is well founded. The second of the questions likewise be- 
comes easy in the light of the language of section 15a of the Commerce Act, 
providing for the fixing of such rates in each group as will provide an average 
fair return on the aggregate capital invested in that group. During the two 
years beginning March 1, 1920 the Commission shall take as such fair return 
5 and 1-2 per centum of the aggregate property value. Consequently any de- 
ficiencies in the receipts from intrastate carriage, would of necessity bear di- 
rectly upon charges made for interstate traffic. 

The amendment to the Commerce Act being interpreted as a declaration on 
the part of Congress that it was its intention to assume control of intrastate 
rates, the next problem is to settle the query as to the constitutionality of the 
Act thus construed. The notable opinion of Chief Justice Marshall in Gibbons 
v. Ogden, (1824) 9 Wheat. 1, early announced that the power to regulate 
commerce among the several states, ‘‘. . . . is complete in itself, may be exer- 
cised to its utmost extent, and acknowledges no limitations other than those im- 
posed by the Constitution.’’ The power of Congress being plenary, it is 
therefore the dominant power before which the states powers must bow. This 
limitation of the power of the states is a direct corrollary of the proposition 
that in those matters of interstate commerce concerning which Congress has 
indicated an intention to legislate for its control, the Federal Authority super- 
cedes and abrogates the state legislation, Railroad Commission of Wisconsin 
v. C. B. & Q. BR. BR., supra. 

The same proposition is enunciated in the Minnesota Rate Cases, 230 U. 8. 
234, This case involved the validity of the rates fixed by the State Railroad 
and Warehouse Commission for all intrastate hauls. These rates were dis- 
criminatory in fact and had the practical effect of limiting the rates which 
the roads themselves could charge to the corresponding borderline city, even 
though an interstate haul. The court found no authority for declaring the state 
rates invalid for the reason that Congress had not yet acted with reference to 
state rates, but did suggest very candidly that if Congress should ever pre- 
sume to take control, the paramount power of Congress over commerce among 
the several states would be good authority for sustaining the constitutionality 
of such control; ‘‘ .... it is Congress to determine, within the limits of its 
constitutional authority over interstate commerce and all its instruments, the 
measure of the regulation it should apply.’’ The control which the Federal 
Government exercises over intrastate commerce is derived from its primary 
control of interstate intercourse and incidental to it. It is nevertheless equally 
efficacious and potent to full control. 
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No order of the Federal Commission was involved in the Minnesota Rate 
Case, but such order causing a conflict between state and federal rates was 
directly involved in the Shreveport Case, supra. There, a Texas statute regu- 
lating fares within the state was set aside as to certain rates which discrimi- 
nated against fares for interstate traffic. The court held that in all cases of 
conflict between interstate and intrastate transportation problems it is Con- 
gress and not the state that is entitled to prescribe the dominant rule. 

There has, then, been a progressive chronological enlarging of the sphere of 
Federal control in the field of railroad rate making. Having once determined 
that all related factors of interstate commerce are within the scope of Federal 
authority, if Congress chooses to include the subject matter, it was a com- 
paratively easy step for the court to formulate the doctrine that the control 
of all interstate rates was a Federal matter with which the states could not in- 
terfere. Wabash, St. Louis and Pacific Ry. v. Illinois, (1886) 118 U.S. 557, and 
the Louisville and Nashville Railway Co. v. Eubank, 148 U. S. 27. The con- 
trol of certain intrastate rates was bridged with but little more difficulty, 
Shreveport Rate Case, supra. Having thus blazed the trail for legislation by 
Congress, the court had no difficulty in seeing that the logical result of the 
Transportation Act of 1920, was to make the transition complete. 

This transition is desirable, in view of the economic factors involved. Eco- 
nomically, the railroad systems of the country are national units and do not 
stop at state lines. The court itself takes judicial cognizance of the fact that 
Congress has recognized the fact that the railroad transportation systems are 
national in scope and must be dealt with on that basis. 

The result of Act thus construed, appears to be that for all practical purposes 
the Federal Power has assumed the entire control of intrastate as interstate 
rates, leaving only the details to the state Commissions. 

Despite the practical effect of the decision, the court itself disclaims that 
their decision involves general regulation of intrastate rates. Its own inter- 
pretation is, that the Interstate Commerce Commission shall direct its efforts 
to prescribing the general level of intrastate tariffs and then leave it to the 
appropriate discretion of the state authorities to deal with the specific fares 
on the general level thus established. 

It would seem then, that the state commissions have, now, the double duty 
of fixing a rate that is not confiscatory, and also one that conforms to the 
general level of the rates ordered by the Federal Commission. The practical 
usefulness of the state commissions may still exist in its entirety. As ad- 
ministrative units they may work together with the Interstate Commission 
to devise a comprehensive rate scheme that will be just and equitable to the 
carriers and the public. (See also 31 Yale Law Journal 870 and 35 Harvard 
Law Review 864.) 

HERBERT 8. ROSWELL. 


TRESPASS IN THE Ain—Perhaps the first case of air trespass in con- 
nection with airplanes to come before the courts arose in Punxsutawney, 
Pennsylvania, several weeks ago. Some gypsy fliers rented a tract of land 
which they used for a flying field. The owner of the adjoining farm objected 
to the noise of the airplanes flying over his property and brought an action 
for trespass. The Justice of the Peace fined the aviators $100 each. The de- 
cision was reversed by a judge who held that as the airmen had not set foot 
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upon the complainant’s ground, they had not violated the existing trespass 
act. It was also indicated that there was no existing trespass law in Pennsyl- 
vania under which the airmen could be fined. 

The information against the airmen was made under the game laws of 
Pennsylvania which forbid trespassing on land that is posted. The owner of 
the property was made liable for costs pending appeal to the higher courts. 

C. G. Matuys. 


MorTGAGES—NECESSITY OF CONSIDERATION For VALIDITY OF A MorTGaGEe— 
In the recent case of Dexter v. Lichtenwalter, 186 N. W. 279 (N. D., 1921), a 
father had deeded some land to his son as a gift, and took back a note and 
mortgage for the purpose of protecting the land against the son’s improvi- 
dence, but never intending to collect the note. After the death of the father, 
the executor brought an action to foreclose the mortgage. The court held that 
the mortgage being without consideration and never intended to be enforced, 
could not be foreclosed; and that parol evidence was admissible to show the 
absence of consideration and the purpose for which the mortgage was given. 

The case raises the question whether a mortgage, to be valid, must be sup- 
ported by consideration. At common law, a mortgage being a conveyance on 
condition subsequent, was perfectly valid, though without consideration. 3 
Tiffany, Real Property (2nd Ed.), Sec. 606. But the influence of equity has 
radically changed the nature of a mortgage to a mere security for a primary 
obligation. 4 Kent, Com. 158. Even in states adhering to the modified legal 
theory of the mortgage, a mortgage is, for many purposes, a mere security. 
Hearse v. Pierce, 24 Pick. (Mass.) 141. It is a well settled rule of the law 
of mortgages, that the same defenses are available in an action to foreclose 
the mortgage, with the exception of the Statute of Limitations, as against 
the obligation it purports to secure. Jones on MortaaGcEs, sec. 610. There- 
fore a mortgage given to secure a promissory note without consideration, or 
to secure an illegal obligation cannot be enforced. Hannan v. Hannan, 123 
Mass. 441; Saunders v. Dunn, 175 Mass. 164; McCourt v. Peppard, 126 Wis. 
326; Atwood v. Fisk, 101 Mass. 363. 

In Baird v. Baird, 145 N. Y. 659, a mortgage given for the same purpose as 
in the principal case was held unenforceable. The court laid great stress on 
the fact that the mortgage was never intended to be enforced, and intimated 
that it might have been valid, had the intention been to enforce it. It would 
seem then, that the fact the mortgage can’t be enforced because the principal 
obligation it secures is without consideration, or because it was not intended 
to be enforced, does not necessarily lead to the conclusion that a consideration 
is necessary for the creation of a valid mortgage. Where the obligation is the 
primary thing, and the mortgage merely collateral, it is perfectly consistent 
to declare the mortgage invalid, not because it itself, but because the obli- 
gation it purported to secure, was without consideration. Nor does a decision 
that a gratuitous mortgage, never intended to be enforced, is invalid, result 
in the necessity of consideration for a mortgage. That the intention of the 
parties to the mortgage should be the deciding factor is not at all surprising, 
for it is well settled that even a deed absolute in form may be proved, by parol, 
to have been intended only as a mortgage to secure an obligation. 

Some early American cases have decided that a mortgage intended as an 
enforceable primary obligation but given without consideration was valid and 
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enforceable except as against creditors who might be defrauded thereby. 
Otherwise the owner would be deprived of the absolute control over his prop- 
erty. Campbell v. Tompkins, 32 N. J. Eq. 170; Gale v. Gould, 40 Mich. 515; 
Bucklin v. Bucklin, 1 Abb. App. Dec. (N. Y.) 242. Does then, the true solu- 
tion lie in the intention of the parties at the time the mortgage is executed? 
The principal case, and Baird v. Baird, supra, decide this in the affirmative 
in holding an intention not to enforce decisive. But would an intention by 
the parties to create a valid enforceable mortgage without consideration be 
equally decisive? In mortgages it seems that the purpose and intention of the 
parties is paramount, at least in a good many respects, regardless of the 
character of the instrument. Smith v. Pfluger, 126 Wis. 253; Bebe v. Wis. 
Mortgage Loan Co., 117 Wis. 328. 

There is no reason for the introduction of the doctrine of consideration, 
unless a mortgage is to be deemed an executory contract and a lien only, in 
all its consequences. But even in the majority of ‘‘lien’’ jurisdictions, an 
action on the mortgage is allowed after the Statute of Limitations has barred 
the debt, presumably on the theory that the debt is not extinguished, but the 
remedy merely barred. Kulp v. Kulp, 21 L. R. A. 550 (note); Cerney v. Paw- 
lot, 66 Wis. 262. Such a result is no doubt just, but if the mortgage is a 
mere incident to the debt, it is difficult to understand how a mere incident to 
the debt can be enforced after the debt is outlawed. Clearly, barring the debt 
should extinguish the mortgage. Also, it has been decided that a mortgage 
to secure future advances takes precedence over subsequent incumbrances, 
though the advances were actually made after the subsequent incumbrances 
were recorded. Ackerman v. Hunsicker, 85 N. Y. 43; Witczinski v. Everman, 
51 Miss. 841; 3 Pomeroy, Eq. Jur., sec. 1197 et seq. But how can a lien take 
effect before the debt it secures is created? 

It would seem that the only logical answer is that a mortgage, though a 
mere lien for many purposes, is something more for others. A mortgage must 
be regarded as a conveyance at law, and a lien in equity; a lien which may 
become a title. True, the title is created by the decree of the court, neverthe- 
less it is the act of the law consummating the act of the mortgagor. United 
States v. Commonwealth Title Ins. & Trust Co., 193 U. 8. 651. 

The doctrine of consideration is applicable to executory contracts only. 
Even from an equitable standpoint, a mortgage is an executed, not an exec- 
utory contract. A mortgage still conveys a legal interest in land. True, it 
does not convey full title, and the mortgagee can’t obtain possession before 
foreclosure, even after default. Nevertheless a mortgagee does get a limited 
legal interest in the land mortgaged. The extent of such interest is measured 
by the obligation the mortgage secures, or the obligation the mortgage itself 
purports to be. Obviously then, so far as a mortgage does convey a legal in- 
terest, there is no more necessity for consideration than when a mortgage con- 
veyed full legal title subject to a condition subsequent. Frequent assertions 
that a mortgage, to be valid, must be supported by a consideration, are mis- 
leading, when separated from the facts involved. Such statements are nearly 
always found in cases where the mortgage was collateral to a principal obli- 
gation not supported by a consideration. Construed strictly in reference to 
the subject matter involved, such statements may be explicable. But they are 
not authority for saying that a mortgage, itself intended as the principal 
obligation, must be supported by a consideration. 


Morris Karon. 
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ConTRACTS VARYING THE RULES oF EviDENCK—OUSTER OF JURISDICTION OF 
THE COURTS—DISAPPEARANCE NOT TO BE EVIDENCE OF DeaTH.—In the case 
of Fleming v. Merchants’ Life Ins. Co—Iowa——, 188 N. W. 703, the 
court held that a provision in the by-laws and certificate of membership of a 
beneficial association that ‘‘disappearance or long continued absence of the 
member, unheard of, shall not be regarded as evidence of death or of any 
right to recover’’ is invalid, as ousting the courts of jurisdiction and as un- 
reasonable and against public policy. ‘‘The domain of the right of contract 
stops short of the control of the functions of the courts’’ (p. 706). 

There are several cases which may be cited as in accord with this in the 
general principle. Where statutes have been enacted for the purpose of 
raising a presumption of death after the lapse of a certain time, by-laws 
making provisions of this kind have been held not binding upon those who 
were insured prior to the adoption of the by-law. In Samberg v. K. O. T. M., 
158 Mich. 568, the court based its decision that the clause was invalid on the 
ground that it cannot be said that when the plaintiff took out insurance, he 
contemplated the adoption of a by-law rendering a wholesome statute nugatory. 
As far as such a case is concerned,—and the court very definitely limits its 
opinion to this particular case,—it is said to be unreasonable. The case of 
Sovereign Camp v. Robinson, 187 S. W. 215, decided only the same point, al- 
though to be sure very general language is employed, to the effect that the 
by-law is opposed to the statute and is one the defendant could not lawfully 
make. It is to be noted that the Samberg case is cited as authority for the 
decision. 

This rule, where such a statute is present, has been extended to a case where 
the policy was issued after the adoption of the by-law. Mystic Circle v. 
Hoskins, 171 8. W. 812, which expressly disapproves Kelly v. Supreme Council, 
cited below. 

In a state where there was no such statute, the court took the view that the 
rule as to circumstances under which unexplained absence shall be deemed to 
raise a presumption of death has acquired substantially the force of a statute, 
having been declared and applied by the courts and acquiesced in by the legis- 
lature. Hannon v. Grand Lodge, 99 Kan. 734. This case falls in with the 
eases above in holding that the clause is invalid as to a plaintiff insured prior 
to the adoption of the by-law. It is important, in reasoning from that case 
to the principal case, to notice that the Hannon case goes off on the point that 
the power of the company to make a by-law binding on prior members depends 
upon whether it is reasonable or not and that such a regulation applying to 
existing certificates is not reasonable. 

The outstanding case contra to the present case is that of Kelly v. Supreme 
Council, 61 N. Y. Supp. 394. The provision of the policy in that case was 
essentially the same as in the Fleming case, that ‘‘no time of absence or dis- 
appearance without proof of actual death should entitle the beneficiary to re- 
cover.’’ It was there held that such an agreement is valid, that it cannot 
be said to be ‘‘illegal, unreasonable ***or repugnant to law, public policy or 
good morals.’’ The insured and the company had a right to agree, it is said, 
as to the proof which should be furnished concerning death before liability 
should arise. The presumption of death is a rule of evidence, and this the 
parties have a perfect right to agree shall not apply. 
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This same problem as to the extent to which parties may validly contract 
with reference to rules of evidence has arisen where insurance policies have 
required ‘‘direct and affirmative proof’’ of injury and death. Such a clause 
is powerless to vary the rules of evidence. Travellers’ Ins. Co. v. Sheppard, 
85 Ga. 751; Reynolds v. Equitable Acci. Asso., 1 N. Y. Supp. 738. It does 
not deprive the plaintiff, when making such proof, of the benefit of the rules 
of law established for the guidance of courts and juries. The law is still 
with the plaintiff unless the presumption (against suicide) is overcome. Travel- 
lers’ Ins. Co. vy. McConkey, 127 U. 8. 661. The requirement for direct and 
positive proof that the death was not the result of ‘‘design’’ on the part of 
any person does not change the rule of evidence, since the intent of a man is 
known only to himself, and can be determined only from his own evidence, or 
inference drawn from his acts, which latter would be in the nature of circum- 
stantial proof. The enforcement of such a clause would then in many cases 
preclude the court from jurisdiction and will not be tolerated. Utter v. Travel- 
lers’ Ins. Co., 65 Mich. 545. 

The result has not been the same, however, when the requirement as to evi- 
dence has been less sweeping, as where the liability of the defendant is limited 
or avoided ‘‘where the facts and circumstances of the accident are not estab- 
lished by the testimony of eye-witnesses.’’ In a few cases the issue as to 
whether or not such a clause is valid has been avoided by the construction given 
it, and the holding that it has been compiled with. So in National Acci. Soc. 
v. Ralstin, 101 Ill. App. 192, the insured, who received a non-fatal injury by 
shooting, was held to be an eye-witness to his own injury. To exclude him as 
such, the words ‘‘other than the insured’’ should have been added to this 
clause. The court apparently assumed that such a provision would be valid. 
Likewise in Lewis v. Brotherhood Acci. Co., 194 Mass. 1, it was held that this 
requirement was met by the testimony of a witness who saw the insured in a 
‘*eranky’’ canoe, liable to overturn at any minute unless the insured and his 
companion used unusual care, and a few minutes later saw the capsized canoe. 
Where the policy required the testimony of an eye-witness but provided that 
the insurance company’s directors might waive this limitation when they were 
satisfied the injury was accidental, the court construed this as exempting the 
company not when there was no eye-witness but when the accidental character 
of the injury was net established to the satisfaction of the directors. This, 
in turn, meant when they ‘‘ought reasonably to be satisfied,’’ which require- 
ment was met. Ellis v. Interstate Bus. Men’s Acci. Ass’n, 168 N. W. 212 
(Iowa). 

In a ease where the clause did not include a provision for waiver by the 
directors, the same court held it to be valid, on the ground that it simply pro- 
vided a rule of evidence, or a condition precedent or subsequent to a right of 
recovery, and did not deprive the courts of jurisdiction. Roeh v. Business 
Men’s Protective Ass’n., 164 Iowa 199. In a similar case, where nothing was 
‘proved, either by the plaintiff or the defendant, as to whether there was an 
eye-witness, it was held that the trial court erred in directing a verdict for the 
defendant, this being a condition subsequent. Again its validity appeared to 
be assumed. Connell v. Iowa State Traveling Men’s Ass’n., 139 Iowa 444. On 
the other hand, such a clause has been held to be a condition precedent. The 
plaintiff, in spite of the fact that the defendant pleads the general issue and 
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sets up suicide as a defense, must prove that there was an eye-witness to the 
injury. The provision requiring it is reasonable, not against public policy 
and valid. Moses v. Ill. Commercial Men’s Asso., 189 Ill. App. 440. The 
claimant failing to establish the accidental character of the injury by the 
testimony of an eye-witness as the policy required could not recover. The 
clause is not void as against public policy. ‘‘Presumably the premium 
charged was fixed with reference to this limitation on liability . ... The insur- 
ance policy is a matter for contract. We see no reason why the defendant 
might not have provided that it should not be liable at all for injuries resulting 
from gunshot wounds or poison.’’ Lundberg v. Interstate Bus. Men’s Acci. 
Asso., 162 Wis. 474. This reasoning is that of the dissenting Judge, J. Evans, 
in the principal case. ‘‘The defendant had a right to limit the scope of the 
insurance sold by it, and the moral hazard thereof, by excluding cases of 
mere disappearance and continued absence.’’ (p. 707). 

To sum up, it seems impossible to reconcile all of the cases. A general re- 
quirement of direct and positive proof does not change the rules of evidence; 
the requirement as to eye-witnesses is held to be, or assumed to be, valid, on 
reasoning which might well be applied to the principal case; where a statute 
raises the presumption of death, a provision nullifying it is not binding; 
where the rule of the court raises it, such a provision is not binding on those 
who became members prior to its adoption; but there is a direct conflict as to 
whether it is binding on those who, as in the principal case, become members 
thereafter. 

Miriam L. Frye. 


THE OFFICIAL REPORTS OF THE SUPREME COURT OF THE 
UNITED STATES 


Last July, Congress passed an act (Public No. 272) providing for the publi- 
cation of the Official Reports of the Supreme Court in the Government Printing 
Office and for their sale to the public at cost of production, including a part 
of the appropriation made for the maintenance of the Reporter’s office. This 
did away with the method of publication through contracts between the 
Reporter and private publishing houses, which had obtained from the be- 
ginning. The last contract of that kind expired with the publication of 
Volume 256, which completed the reports for the October, 1920, Term. The 
letting of a new contract to cover the opinions of the 1921 Term was im- 
practicable, owing to the pendency of the legislation, to the expectation that 
it would be enacted long before it actually was, and to definite indications 
that, when enacted, it would supersede the contract method. 

For various reasons, incident to the ending of the old contract and the legis- 
lative change, editorial work on the opinions of the 1921 Term was seriously 
delayed. Time also was consumed by administration preliminaries under the 
new law, and in making necessary preparations in the printing office. Not- 
withstanding this, however, gratifying progress has been made. The reports 
of these opinions will be contained in three volumes to be numbered 257, 258 and 
259, all of which it is confidently expected, will be published in bound and 
pamphlet form before the close of the year. 

The act provides for advance parts as well as bound volumes, when ordered 
by the Chief Justice. It was decided to issue a small edition of these pam- 
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phlets, four to a volume, sufficient to meet the requirements of publie officials 
and of those lawyers who may desire them notwithstanding the delay. These, 
as heretofore, are made from the plates used in the final volumes and, therefore 
correspond with them in page numbering. It is believed that their publica- 
tion will not delay the bound volumes, and it is known that the prompter dis- 
semination of the opinions thus made possible will be of convenience to many, 
besides helping to detect errors in the plates. Three numbers, containing 
three-fourths of the opinions of Volume 257, have been issued at this writing. 
The price is twenty-five cents per number. The bound volumes will follow the 
corresponding pamphlets as soon as the plates can be reexamined and corrected 
and the tables and indexes completed and plated. According to present esti- 
mates, the price of bound volumes will be about two dollars and ten cents 
each, possibly a little more, possibly a little less. It will be fixed in the near 
future when the work has progressed somewhat farther. 

Especial attention is directed to the fact that it will not be necessary to 
send in a separate order for each pamphlet or volume purchased. Standing 
orders with advance deposits will be received by the Superintendent of Docu- 
ments, Government Printing Office, Washington, D. C., and the publications 
will be mailed, as issued, to the addresses given, as long as the amounts kept 
on deposit suffice to pay for them. 

ERNEST KNAEBEL, 
Reporter. 




















